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Bruce Kushnick, Teletruth, bruce@teletruth.org 
Tom Allibone, Teletruth, tom@teletruth.org 

1-800-FYI-AUDIT
APPEAL by Teletruth

June 9th, 2007

Re:
Freedom of Information Act Request Control No. 2007-263

Teletruth hereby appeals the FCC’s decision pertaining to our rights to see “the entire, complete Continuing Property Records for all of the Bell companies and GTE”, (now at&t, Verizon and Qwest) that was used as part of the FCC’s audits of the Bell Operating Companies as described in Docket 99-117.
 

We base this appeal on the public interest issues:
a) This is a massive fraud case, estimated at over $80 billion of missing or non-verifiable equipment, “vaporware”, not counting interest, penalties and criminal charges that should have been brought against the Bell Operating Companies. 
b) Every phone service, local, interstate, intrastate, the FCC Line Charge, the Universal Service Fund, and every tax and surcharge applied to every phone service has been inflated due to the missing equipment added to rates. We estimate that over $60+ billion has been added to rates over the last decade: over $600 per household. 
c) The FCC has failed to protect the public interest from massive fraudulent acts.
d) The FCC denied our FOIA based on a denial of the Associated Press FOIAs, FOIA Control Nos. 2003-524, 2003-525, and 2003-526.
e) However, the Commission did not take into account the information Teletruth provided in our original FOIA, which was unique and enhanced as compared to the materials presented by Associated Press. 

f) The FCC’s own audits of the Bell operating companies did not provide the original data to see if the original conclusions that the FCC’s own auditors described was in fact a criminal case --- fraudulent documents presented to a government agency that violated Part 32 rules, as well as Section 220 of the Telecom Act.
g) Proprietary information is only protected if it does not cover up fraudulent behavior, thus Exemption 4 or Exemption 5 does not apply.
h) The FCC ignored and summarily rejected our original complaint which presented other corroborating data of the FCC’s own audits http://www.teletruth.org/auditupdate.html 
i) The FCC audits were dumped in a back-door deal by the previous administration
because of political reasons. This FCC should now allow us to fix that indiscretion.
Teletruth demands the right to examine these books for the public interest ASAP, and not wait 4 more years when the various statutes may run out or the harms to customers is continued.  If we do not get access to these books in a timely and reasonable fashion, we will ask the courts to start proceedings against the FCC for its role in being an accomplice to the fraud we outline below. 
We note that while these audits and the actions taken to squash the audits were done under previous FCC administrations, the FCC has a duty to the public interest to protect the rights of customers, especially when illegal acts have been committed.
As we wrote in our original FOIA and provided data:
“We have attached excerpts from the Verizon/ NYNEX Continuing Property Records, which shows thousands of accounting violations. These records are the basis for all phone rates in the Verizon (NYNEX) territories, from residential to business services, and even the price of competitor rates.  This is because every rate, from those set through ‘rate-of-return’ which examined the Bells’ profits, and even under ‘deregulated-price caps’, required a calculation of how much equipment was in the network as a starting point. We also note that these records most likely contain thousands of mistakes-fraudulent entries that are decades old.”
We believe missing, unverifiable, incomplete, inaccurate, and outright fraudulent bookkeeping that represents over 20% of the entire records kept, violates Section 220 of the Telecom Act. This is also part of   PART 32--UNIFORM SYSTEM OF ACCOUNTS FOR TELECOMMUNICATIONS COMPANIES--Table of Contents, Subpart A—Preface Sec. 32.4  Communications Act.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?TITLE=47&PART=32&SECTION=4&YEAR=2002&TYPE=TEXT
“SEC. 220. [47 U.S.C. 220] ACCOUNTS, RECORDS, AND MEMORANDA; DEPRECIATION CHARGES

(a)(1) The Commission may, in its discretion, prescribe the forms of any and all accounts, records, and memoranda to be kept by carriers subject to this Act, including the accounts, records, and memoranda of the movement of traffic, as well as of the receipts and expenditures of moneys.

“(e) Any person who shall willfully make any false entry in the accounts of any book of accounts or in any record or memoranda kept by any such carrier, or who shall willfully destroy, mutilate, alter, or by any other means or device falsify any such account, record, or memoranda, or who shall willfully neglect or fail to make full, true, and correct entries in such accounts, records, or memoranda of all facts and transactions appertaining to the business of the carrier, shall be deemed guilty of a misdemeanor, and shall be subject, upon conviction, to a fine of not less than $1,000 nor more than $5,000 or imprisonment for a term of not less than one year nor more than three years, or both such fine and imprisonment: Provided, That the Commission may in its discretion issue orders specifying such operating, accounting, or financial papers, records, books, blanks, or documents which may, after a reasonable time, be destroyed, and prescribing the length of time such books, papers, or documents shall be preserved.”
Without the ability to examine these books with the proper legal counsel and accounting experts, Teletruth can not determine what next legal actions should be taken on behalf of the public interest – and 4 years has cost America’s phone customers billions per year in excess rates.
Background: 

In 1999 the FCC released a series of audits which showed that the Bells couldn't account for some $5 billion in missing equipment --- “vaporware ‘. And this was only the tip of the iceberg. The Reports indicated that there was an additional $13.6 billion of questionable, unverifiable charges. In short, about 20% of the Bells' total network surveyed was missing or couldn't be verified, accounting for over $18.6 billion. However, the prices for All services are based on the supposed costs of these phone networks. 
Worse, this was only ¼ of the total audits that should have been done. 

Among other actions, including filing comments, and petition to re-open the audits, on July 11, 2003, Teletruth filed a FOIA with the FCC to see the ‘continuing property records’ that were used in the FCC’s audits of the Bell operating companies, AT&T (formerly Ameritech, SBC, BellSouth, Pacific Telesis), Verizon (formerly Bell Atlantic, NYNEX and GTE) and Qwest (formerly US West.)

On June 02, 2005, the FCC called Teletruth and asked for permission to drop the FOIA request as Associated Press had an ‘identical’ request and a decision was imminent. However, the FCC misled Teletruth in two respects.
 a) That the FCC would decide the fate of Associated Press immediately.
 b) That our request was identical to the Associated Press request. 

The FCC denied the Associated Press’s FOIA appeals on March 16th, 2007 and after our protest, immediately reinstated the Teletruth FOIA only to deny it on May 10th, 2007. 

“Your letter is a follow up to a previous FOIA request, Control No. 2003-465, filed on behalf of Tele Truth on July 11, 2003, seeking “the entire, complete Continuing Property Records for all of the Bell companies.”
 As explained below, we deny your FOIA request.”
“The documents you seek have been addressed by the Commission in response to appeals associated with three FOIA requests submitted by Randy Herschaft, Associated Press, FOIA Control Nos. 2003-524, 2003-525, and 2003-526, and for the reasons set forth therein, your request is denied.
  A copy of the Commission’s ruling is enclosed for your reference.”

Original Teletruth FOIA 
http://www.newnetworks.com/foiacookedbooks.htm
FCC denial of Teletruth FOIA http://www.teletruth.org/docs/FCCFOIACPRDENIED2007.doc
Associated Press FOIA denial. 
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-07-25A1.txt 

Outline of FOIA actions:
http://www.newnetworks.com/fccauditstory.htm 

Teletruth, New Networks Institute, LTC Consulting and Daniel Berninger’s work on this topic: http://www.teletruth.org/auditupdate.html 
We now believe that the FCC wanted our FOIA canceled because we brought up serious questions as to the way the FCC handled the entire Continuing Property Records affair. We believe if the FCC had investigated our claims, it would have to show us the records because we claimed and essentially proved that the records presented to the FCC were fraudulent, with over 100,000 accounting violations for just NYNEX. The FCC should have taken legal actions against the phone companies. 

The FCC claims that they are precluded from showing the records because of two exemptions, which we will discuss, that protects the companies’ rights to privacy of their accounting books, unless there are overriding public interest issues – Fraud is not protected as a right of privacy and so the public interest has been harmed by not allowing an examination of the accounting books.
1) This Is a Fraud Case and Should Have Been Treated As Such From the Start. 
We believe the FCC was required by law to take the phone companies to court for failure to deliver accurate accounting books.
“(e) Any person who shall willfully make any false entry in the accounts of any book of accounts or in any record or memoranda kept by any such carrier, or who shall willfully destroy, mutilate, alter, or by any other means or device falsify any such account, record, or memoranda, or who shall willfully neglect or fail to make full, true, and correct entries in such accounts, records, or memoranda of all facts and transactions appertaining to the business of the carrier,…” 

2) Record Keeping Requirements

According to the New York Public Service Commission, the accounting books are required to be accurate, are part of the rate setting process, and that they have to identify the investment, the equipment, and other obligations of good book keeping.
“The accurate reporting and accounting for plant costs is fundamental to rate setting, and telecommunications is a capital-intensive activity supported by a considerable investment in network plant. The costs associated with return of capital (depreciation) and return on capital (interest and equity return) can account for approximately one-third of a company's revenue requirement.”

“Telecommunications plant related accounting and record keeping requirements are incorporated in the NYPSC Uniform System of Accounts (USOA). These requirements are consistent with plant accounting regulations established by the FCC, which were the subjects of the FCC staff audit. They are also similar to accounting controls and record keeping standards most nonregulated firms maintain to account for physical assets.

“The USOA requires that NYT maintain a continuing property record system (CPR). The CPR identifies individual equipment items (and related dollar amounts) that comprise the company’s telephone plant in service (TPIS) balance. It also records their location and along with supplemental records provides an accounting trail to their cost support.7 The CPR effectively acts as a perpetual plant inventory and substantiating the TPIS balance. The CPR should provide the information necessary to readily verify the physical existence of plant items whose cost is reflected in the TPIS balance. For this reason, the CPR needs to be reasonably accurate and its total cost for plant items should equal the financial statement plant balance.”

This process is not unique to New York nor the FCC as virtually all other state commissions who filed comments in the Docket 99-117 also discussed record keeping requirements. For example, the Illinois Commerce Commission wrote: 

“In Illinois, Illinois Administrative Code Part 710 adopts the Uniform System of Accounts (“USOA”) for telecommunications carriers codified in 47 Code of Federal Regulations (“CFR”) Part 32, with minor modifications. Therefore, Illinois’ USOA also includes specific details about the property records that carriers must maintain that are comparable to the accounting rules of the FCC. Specifically, Part 32 requires companies to maintain continuing property records (“CPRs”) and supplemental records that include: (1) a description of the property; (2) the specific location of the property; (3) the identification of the work order under which the unit was installed; (4) the year of installation of the property; and (5) any other information necessary to determine the original cost of the property. The rules require that the property be described in sufficient detail that it may be spot checked for physical verification of its existence.”
3) 
How Do We Know That These Unseen Records Were Fraudulent? 

First, the FCC’s own auditors found missing records – and not simply sloppy book keeping but massive amounts of missing records --- $18,611,022.00
Total Money Potentially Owed, Not Counting Penalties and Interest 

(Source: FCC, 1999)
	Ameritech
	$2,145,610 

	Bell Atlantic 
	$3,317,018 

	BellSouth
	$1,920,761 

	NYNEX
	$2,558,057 

	Pac Bell
	$2,925,505 

	SBC
	$2,216,603 

	US West
	$3,527,468 

	TOTAL
	$18,611,022 


To put these statistics and terms in perspective, the FCC found all the Regional Bell Operating Companies (RBOCs) had massive problems with their records that were supposed to be available, based on FCC rules. In the case of BellSouth, 29% of the

information required was missing, couldn't be found or had serious errors.

"252,700 of 859,800 records under review, or 29 percent of the reviewed records, contained serious errors."

And what is a serious error? The FCC wrote of Bell Atlantic's audit, that 24% of items

either couldn't be matched with the FCC records, or the equipment simply wasn't there:

"Specifically, in our audit of a random sample of 1,152 line-items from Bell Atlantic's (CPR for Hard-wired) Equipment, we found that 24.1 percent of the records that we sampled contained substantial deficiencies and did not comply with the Commission's rules. Of these deficient records, 12.5 percent described equipment that could not be found by the auditors or by company representatives ("not found" equipment). The remaining 11.6 percent could not be verified with certainty because the equipment shown to the auditors could not be matched to the record in some important respect such as location or description."

Other sources we quote show that this problem was systematic and observed by other parties besides Teletruth. More to the point, in future sections we present partial printouts of the NYNEX database.
4) 
Does It Effect Rates? Yes.

The New York Attorney General was very clear about the impacts on customers --- the

price of service is based on the capital investments. The AG’s office suggested that in New York,  $631 million in rates could be affected, accounting for a $1.8 billion dollar write-off.

“The New York State Attorney General is an advocate on behalf of New York State’s residential and small business utility ratepayers, before both the FCC and the New York State `Public Service Commission (“NYPSC”). The interest of New York consumers in the FCC’s audit of NYNEX/Bell Atlantic North’s continuing property records is manifest. Approximately half of NYNEX/Bell Atlantic North’s reported costs represent capital investment recorded in the continuing property records. The FCC and the NYSPSC use these cost figures to set NYNEX/Bell Atlantic North’s rates. The audit shows that NYNEX/Bell Atlantic North’s costs are inflated. New York State telephone customers, both commercial and residential, are adversely affected if the various charges which comprise their rates are inflated because of overstated capital investment figures. 
“In rough terms, as much as $631 million of NYNEX/Bell Atlantic North’s New York intrastate rate base could be affected by a potential $1.18 billion write-off of NYNEX/Bell Atlantic North’s capital investment accounts recommended by the auditors. This estimate is based upon the fact that New York Telephone Company represents approximately two-thirds of NYNEX/Bell Atlantic North’s operations and about 80% of this is contained in the intrastate jurisdiction. Thus, the auditors’ findings, if adopted by the FCC, could lead to significant adjustments in the intrastate and interstate rates paid by New York businesses and residents.”

If 20+% of the equipment are missing, and it does impact phone rates, how does it protect the public interest to block access to these documents? 
NARUC, the National Association of Regulatory Utility Commissioners also felt that the audits should be continued because missing equipment would inflate the models used for Universal Service, depreciation and other phone charges.

“NARUC believes it is in the public interest and fosters competition to resolve the questions arising from the CPR (Continuing Property Records) audits rather than ignoring them, regardless of the outcome… It is hard to find any rational in this proceeding that would justify terminating the current CPR proceedings. These proceedings specifically relate to missing plant assets not to potential changes to existing plant lives and deprecation factors. Further, CPR discrepancies could have an impact on the current levels of universal support for rural carriers since the existing methodology calculates support based on historical financial information. In a forward-looking basis, universal service support for nonrural ILECs may also be affected, to the extent that the proxy model employed utilities historical relationships to determine forward looking plant-specific expenses and other expense categories. If intrastate USFs are established, use of erroneous embedded data may result in misstatement of funding requirement, if estimates of expense levels attributable to universal service are based on faulty historical cost relationships. In ether event, the reliance on historical costs that are misstated could mean that calculations uses to establish an intrastate USF would be inaccurate.”

According to NARUC, it also impacts the depreciation of equipment in the network, thus, depreciation expenses, (and the taxes that are saved if deprecation is inflated.)
“A fundamental concept is that depreciation expenses relate to existing assets regardless of the effect on price caps. It is imperative that the deprecation rate be applied to the correct base in calculating depreciation expense. To the extent the base is overstated due to a carriers’ failure to record he retirement of investment that is no longer in service or the inclusion of non-regulated assets depreciated expenses will be overstated”.


5) 
Other Corroborating Evidence
The General Services Administration stated: (General Service Administrations' Comments April 17, 2000, CC docket 99-117)

"The CPR audits indicate that the ILEC (bell) gross plant investment is overstated on both their regulatory as well as financial books. The Commission must ensure that this situation is corrected."

New York State PSC Report. 


In August 2001, the New York State Public Service Commission issued a report
 which corroborated that the FCC’s audits were mostly accurate and that $634 million dollars of equipment could not be found, --- that could equal $2.4 billion dollars if the entire audit was done 
“The New York State Department of Public Service (NYDPS)  staff has reviewed the Federal Communication Commission’s (FCC) staff audit report dealing with New York Telephone’s (NYT) central office plant accounting related practices. As part of this review we met with the FCC staff, NYT personnel, and the latter’s outside auditors. We also examined workpapers from each party, and conducted written discovery of NYT including a review of the company’s internal audit reports.

“Based on this review, we became aware of several longstanding deficiencies in the company’s record-keeping and accounting internal control procedures for a major class of its central office equipment (COE) investment. For the plant in question, NYT could neither identify nor locate the physical assets, and furthermore purposely excluded these assets from its routine physical verification process. In addition, NYT could not provide the cost support needed to verify the assets existence.

“Taken as a whole, we believe these weaknesses call into question the adequacy of NYT’s plant accounting practices and related internal controls.”
State PSC report: ‘Review of FCC’s Audit of Continuing Property Records” 2001. http://www.teletruth.org/docs/NYplantdoc10309.pdf 
The Report found $634 million in missing equipment and that was only ¼ of the potential audits that should have taken place. While the NY State PSC does not agree with all of the FCC’s findings, the state corroborated that there was hundreds of millions of dollars from missing and unverifiable records – and that represented only ¼ of the audits that should have been completed 

 http://www.newnetworks.com/nypscaudit.htm 
Other state actions found problems with the phone companies’ books as well. 

6) 
Teletruth’s Obtained Partial Printouts of the NYNEX Continuing Property Records Database. 
Summary

In our previous FOIA we sent the FCC to our web site which had actual printouts from the data base for NYNEX, which was for New England Telephone and New York Telephone. 

Undetailed Investments, Unallocated Other Costs.
It’s hard to believe the size and scope of this cover-up. This category represented only a small portion of the problems with NYNEX’s books and yet it  shows that “undetailed investment” had 48,440 records with no detail to track costing $359 million, “unallocated other costs” another 55,920 illegal entries costing $415 million, one record for $65 million, and another for $122 million with no way of tracking these expenditures. 
Undetailed investment
48,440 records

$359,077,307.17

Unallocated other costs
55,920 records

$414,525,434.73

Used for Retirement

1 record

$  65,486,357.02

Capitalized RTUI

1 record

$122,389,832.04
Worse, you have millions upon millions of dollars marked simply with "*********", or “Dummy” for $2.1 million.

These, then, are violations of the basic record keeping requirements – The records are expenses that was used to set rates, even though there is no location, no equipment, and no other data to track down over $1 billion dollars of questionable entries for just NYNEX. 
Imagine going to an IRS audit and having no receipts, no physical evidence, but entries in a book. The IRS would, of course, never let these items be used as expenses. 

The Database Contains Massive Data Inconsistencies. 
Even when items are listed within the database with a location or part number, other glaring errors are in the database that would also call for an investigation

a) thousands of records had no “quantity” or a negative quantity – i.e., items can be listed for $400,000 and yet there is no quantity number ---“0.00”
b) A unit cost for the same item can be from $4.34 to $134,000.  A unit called a LU Mod 3, is usually priced at $5,000 but the database is full of data anomalies. 

c) A "factor”,  is a multiplier, which is supposed to represent the overhead rate of running the equipment should be at approximately 1.5. However, there are factors of 2.6 million to 157 thus representing impossibly high calculations or meaningless responses.
6) 
Specifics About the NYNEX/Verizon Excerpts.
· Page 1 --- Undetailed Investment 
· http://www.teletruth.org/docs/page2.pdf 

· Undetailed Investment shows 45 examples – over $60 million dollars, of a category called "Undetailed investment" This is, of course, a violation as it has no equipment description, no location, just the money in the accounting book. Thus, there is NO paper trail to make sure that the equipment ever existed.
According to the FCC audit of NYNEX, there was $360 million, representing 48,000 records with no details provided.

· Page 2 --- Unallocated Other Costs.
· http://www.teletruth.org/docs/page3.pdf 

·  Also showing 45 examples, this is simply another form of violation in the accounting books. Once again there is NO paper trail to make sure that the equipment ever existed.
According to the FCC, "Unallocated Other Costs " had 56.000 entries into the books that constituted $414 million dollars.

· Page 3 --- "Dummy", "Dummy for Betsy"
· http://www.teletruth.org/docs/page4.pdf 

·  Probably the most amusing finds was that there were accounts labeled as "Dummy", with one account logging in at $2.1 million. "Dummy For Betsy" was $836.10.

· Page 4 --- "Specials for Annuals".
· http://www.teletruth.org/docs/page5.pdf 

· At the end of various years, 1987, 1989, 1990 and 1992, Verizon added undetailed, unallocated, "specials" at $1.3 –$2.3 million. Since these are NOT equipment, or have any data attached to them, they should not have been put in the equipment inventory records, or they should have identified their equipment type, location, etc. 
· Page 5 No Description: Blank.
· http://www.teletruth.org/docs/page6.pdf 
·  "**************" What can you say about equipment inventory records that have absolutely no details by a line. Considering this is a full page of unidentified items which range from 0.00 to a half of million dollars, none of these entries are legal. 

· Page 6 --- "Used for Retirement"
· http://www.teletruth.org/docs/page7.pdf 

· Here is a $65 million dollar line item with no description. Was it used in setting rates? 
· "ADJ to NTWK”
·  Here is another $2.9 million dollar line item with no data. 
· Page 7 ----************* Just to show the commonness of the problem, here’s another line used in place of a $561,000 item. http://www.teletruth.org/docs/page8.pdf 
· Page 8 --- "Capitalized RTUI"
· http://www.teletruth.org/docs/page9.pdf 

·  This is a $122 million dollar line item which is detailed "Capitalized Right to Use" software. Software is not usually part of an equipment inventory, or when it is, it should have more details than simply the name. 
· Page 9-10 ---Wide Range Unit Cost ----The LU Mod 3 – How Much Does This Item Cost? 
· http://www.teletruth.org/docs/page10.pdf 

· http://www.teletruth.org/docs/page11.pdf 

· When one talks about whether these accounting books are at all accurate, the reader needs to read these two pages to know that something is truly amiss. This device has a per-unit cost of between $4.34 to $134,000. This item is usually priced at $5,000, and so, it is clear that sometimes Verizon simply made up numbers and put them in these records instead of actually cross-referencing the items for any sanity check.
· Page 11 --- Inconsistent Material and In-place Costs. 
· http://www.teletruth.org/docs/page12.pdf 
· The right band column of this excerpt shows a "factor, which is supposed to represent the overhead rate of running the equipment – and it should be at approximately 1.5 factor. However, as you can see, there are factors of 2.6 million to 157 on this page, thus representing impossibly high calculations or meaningless responses.

· Factor = (in-place cost)/(material cost) it amounts to overhead rate.
7) 
Why  Exemption 4 and 5 Used in the Associated Press FOIA Denial Does Not Apply. 
It is clear from the materials we present that the FCC erred in its decision to deny our original or current FOIA, and it is also clear that the reasons the FCC gave to deny the Associated Press FOIA did not take into account our claims of Part 32 violations. 

The FCC writes in the AP Denial: 

“Verizon, BellSouth, SBC, and Qwest filed oppositions to the Applications for Review.  Verizon points out that the Commission has made available to the public a significant amount of  information about the CPR audits, including the audit staff’s preliminary findings, the staff report, and the  responses of the audited companies. In addition, Verizon asserts that it made available certain highly confidential documents, subject to a protective order. Verizon further states that the United States Court of Appeals for the District of Columbia Circuit determined in Qwest Communications that CPR audit  data may not be released to the public pursuant to a FOIA request. BellSouth argues that Herschaft’s  application for review presents no new facts or arguments from the initial FOIA requests and that the public interest arguments raised are identical to those considered and rejected by the Bureau.28 BellSouth  maintains that none of the specific factors necessary to grant an application for review, as set forth in the  Commission’s rules, have been demonstrated in the AFRs.  In particular, BellSouth argues that the Commission is compelled by statute to protect the confidentiality of audit data and may release such data only in rare cases.30  SBC urges the Commission to follow its longstanding policy of protecting the  confidentiality of materials submitted by carriers in the course of its audits under FOIA Exemption 4 and  protecting audit reports and other internal agency documents regarding audits as exempt from disclosure  under Exemption 5.  SBC asserts that the Exemption 4 material should not be released under National Parks. SBC also asserts that at least some of the Exemption 4 material was voluntarily provided to the auditor and should not be disclosed for that reason.  Finally, Qwest maintains that Herschaft fails to  meet the standards required for an application for review. Qwest argues that disclosure of the withheld  documents would “be detrimental to Qwest’s commercial relationships” and that the previous disclosure  of the audit reports – as opposed to the raw audit data sought by Herschaft – by the Commission “strikes a  proper balance between Qwest’s interest in its proprietary commercial data and the public interest.”  

“Qwest claims that Herschaft has failed to present any public interest arguments that warrant a departure  from the Commission’s longstanding policy of treating the requested records as confidential and not  subject to disclosure pursuant both to FOIA Exemption 4 and 5.”

This is all legal gobblygook and has no relevance as there are no protections if fraudulent materials, in violation of the Telecommunications Act, Part 32, et al was submitted, which we have just proved happened. 

“BellSouth argues that the Commission is compelled by statute to protect the confidentiality of audit data and may release such data only in rare cases.” 

While it appears that the violations of Part 32 are common, the FCC should consider this a ‘rare case’ and open the books to our auditing team. Not doing so would show that the FCC not only applauds fraudulent book keeping, but that it will protect those that have broken the law. Also, 

a) We are not examining the books for ‘proprietary’ anything as the printout clearly establishes that missing records are not proprietary as they reveal no trade secrets -- *unless violations of Part 32 are ‘trade secrets’.  

b) If we are correct then overcharging customers some $60 billion is in the public interest to investigate. Not doing so would reveal that the FCC has failed to hold companies accountable, has failed the public interest.

8) Why Did the FCC Drop These Audits? Political Pressure and a Failure of Transparency.
It is time for the FCC to do the right thing and right this wrong. 

The General Services Administration specifically called on the FCC to not sweep the audits under the rug: 

”The CPR Audit proceedings should not be terminated. …Secondly, audits were only performed on what should be the easiest plant to keep track of Hard-wired central office equipment. Such equipment only represents about a quarter of the ILEC gross plan investment. The overstatement of portable plug-ins and outside plant facilities may be even greater… None of these matters should be swept under the rug. The Commission should proceed with its CPR audits…”

What happened was simple. Bell company-funded Billy Tauzin, then Chairman of the House Commerce Committee, and Rep. Dingell wrote a letter to the FCC to essentially ‘show cause and block the release of these audits.. 

http://energycommerce.house.gov/press/106ltr5.shtml
“It is our understanding that the Federal Communications Commission (FCC) intends to consider the release of findings related to audits of the continuing property records (CPRs) of the Regional Bell Operating Companies (RBOCs) and GTE at its January 28, 1999 open meeting.
“We understand that there are many unresolved questions related to how the audits were performed, the validity of the audit findings and conclusions, and the propriety of the recommendations proposed by the FCC. Given the serious nature of the allegations contained in these audit findings, and the cloud of doubt surrounding their accuracy, we believe it would be a reckless act for the FCC to consider releasing the reports before resolving the critical issues in dispute.”
With a change to a new chairman at the FCC, Michael Powell, selected by Rep. Tauzin, the FCC dropped the audits in a back-door deal. The FCC did this as part of something called the “CALLs” plan, which was created by the phone companies to raise the FCC Line Charge, claiming that at the same time it would lower long distance rates.

As Commissioner Harold Furchtgott-Roth wrote, this was a total sweeping under the rug through a back door deal. 

 “Even more dismaying, however, is what the “modified proposal” does not disclose. At some point in the course of the CALLS negotiations, proceedings that were unrelated to the issue of access charge reform became part of the negotiations. Incumbent local exchange carrier members of the Coalition apparently contended that they could not commit to certain modifications of the CALLS proposal unless they had confidence that two separate matters – a depreciation waiver item604 and the pending special access proceeding, which concerns the circumstances in which carriers may purchase combinations of unbundled loops and transport network elements605 – would be resolved favorably to them. As a consequence, part of the final agreement reached by the participants to the CALLS negotiations concerned these two separate matters. With respect to this depreciation item, the Bureau agreed to recommend to the Commission that it approve the waiver that is the subject of this Notice and terminate the CPR audits.”

“…Nothing in this order, however, tells the public of this connection between this order and these other dockets. In my view, the process by which the original CALLS proposal was modified is fundamentally inconsistent with principles of neutrality and transparency that must govern agency decision-making. By participating in the CALLS negotiations, the Commission plainly reached a view as to how the CALLS proceeding should be resolved, and its review of the comments it subsequently received regarding the “modified proposal” could not have been uninfluenced by the role it had played earlier. In addition, it was entirely improper for the Commission to have permitted the unrelated matters of depreciation and special access become part of the negotiations.”

Furchtgott-Roth continued to make it clear that this was an exclusionary decision.
“…The public generally was not notified that the CALLS negotiations were taking place, nor were a number of parties that wished to be included in these negotiations permitted to participate. Not surprisingly, the final CALLS deal does not reflect the views of parties that were not included in the CALLS negotiations, such as the Ad Hoc Telecommunications Users Committee.”

“Not only were interested parties excluded from the CALLS negotiations, but also the substance and scope of the CALLS negotiations was not made public, and there is no public record describing whatever consensus was finally reached. And, inconsistent with the policy set forth in 5 U.S.C. § 566(c), the Bureau participated in these negotiations both substantively and as a facilitator.”

“I cannot escape the conclusion that the process by which this Notice has been promulgated falls short of certain fundamental principles that govern the behavior of administrative agencies.”

Then the Agency proceeded to close down the ‘Accounting Safeguards Division’, the auditing part of the FCC that performed the audits. 
NOTE: We could not find the original audits nor are the Accounting Safeguards Division information easily available on the FCC web site--- on purpose? 
On November 1st, 2000, the FCC issued a second report and order, for Docket 99-117, 

“Finally, while we decline here to further pursue investigation into the CPR audits with regard to whether the CPR’s reflected assets that were not purchased or used by the RBOCs in according with our rules, we remain concerned about the poor record keeping that these audits revealed The Commission’s auditors found, and the RBOCs did not seriously challenge, that the PR were not well maintained, thus we find that the RBOC’s CPS were not maintained in accordance with our rules. According, we direct the Common Carrier Bureau to work with the RBOCs to evaluate and improve the accuracy of their property records and accounts to ensure compliance with our requirements going forward.”

Thus, the FCC knew that the books were cooked yet the Commission never completed the audits and the data was hidden from view, yet the FCC claimed that a 20%+ mistake ratio is simply ‘poor bookkeeping’, even though this was only ¼ of the total records to be examined.  And as former Commissioner Furchtgott Roth outlined, the audits were dropped in closed door meetings, without the public being invited, nor with the proper due process and transparency. 

This FCC, by denying our FOIA and other petitions over the last 7 years has allowed unwarranted rate increases, and cost customers over $60 billion in rate increases.
9) 
Outcomes of This FCC’s Decision. – Higher Unaudited Phone Increases, Allowed Through Bad Data Analysis and Proper Consumer Safeguards.
AT&T has continuously raised rates since CALLs and is harvesting customers. 
AT&T lied pertaining to lower its rates: AT&T claimed during the CALLs Plan that it would lowering its long distance rates to  $.19 a minute and would have a plan that removed the monthly fee and the minimum usage. In 2007, Teletruth filed a complaint with the FCC over its long distance data because, while the FCC claimed that long distance prices were lower, AT&T’s basic rate, documented by phone bills, showed that AT&T had raised its rates to $.42 a minute and instituted not only monthly minimums and plan fees, but a host of new charges.  

AT&T CALLs Letter, 2000
http://www.newnetworks.com/ATTCALLS3.htm 
Full Complaint:
http://www.teletruth.org/docs/Dataqualityactharvesting.doc
Report "AT&T and MCI (Verizon) Are Harvesting Customers"
http://www.teletruth.org/docs/ATTMCIharvest.doc
Actual AT&T phone bill

http://www.newnetworks.com/attvsfccphoneincreases.htm
Harvard Nieman article

http://www.niemanwatchdog.org/index.cfm?fuseaction=background.view&backgroundid=00148 
The FCC Line Charge increased from $3.50 to $6.50 without audits.
The FCC promised to actually audit the RBOCs data in order to properly determine the cost of the FCC Line Charge on every local phone bill. 

Commissioner Copps wrote:

I am troubled that consumers will face an increase in the line charge on their local bill without the Commission undertaking a thorough analysis of forward-looking cost data. In 2000, when the Commission adopted access charge reform for price cap carriers, the Commission pledged that it would initiate and complete before July 1, 2002 a cost review proceeding to ensure that consumers are not overpaying for telecommunications services. This has not been done. Carriers were required to provide, and the Commission stated that it would examine forward-looking cost data. A significant number of carriers, however, submitted summary data without disclosing the inputs used, cost models that were not transparent, or in some cases, models that have been rejected by the state commissions. NASUCA, the association of state consumer advocates filed its data purporting to show that the cap should not increase, but it used a model that the Commission has cautioned may have limits in establishing costs. The Commission then failed to conduct its own independent analysis of the cost data. By failing to undertake the thorough analysis of cost data that was promised in the access reform order.” (emphasis added)
We filed a complaint about these increases as well as a Data Quality Act challenge, as the data used by the FCC did not include taking into account the missing equipment, even though the FCC Line Charge was created using the equipment in the network as its starting point. 

http://www.teletruth.org/docs/FCCLineChargedataqualityact.pdf 
Higher Local Service Prices: 

While the FCC claims that all is well and prices are declining, local service prices have also had massive increases, especially since 2000. We documented in New York City a rise of 426% since 1980, but as the actual phone bills shows, there have been major increases to the cost of service since 2000. 
New York City phone bill increases Harvard Nieman article:

http://www.niemanwatchdog.org/index.cfm?fuseaction=ask_this.view&askthisid=00233
New York City Verizon Local Service increases:

http://www.newnetworks.com/NYClocal%20charges19802006.htm 
9) 
Why Is this Data Important Now? 

As we wrote, other experts, such as NARUC, the New York Attorney General’s Office and the NY PSC all concurred that the equipment in the networks impacts everything from intrastate rates, to Universal Service and depreciation expense, even if these companies are under price caps as ALL models start with historical data, including the creation of the FCC Line Charge, to the cost of local service. 

The FCC currently is considering raising the FCC Line Charge, which, in 2000, was raised from $3.50 to a cap of $6.50. This increase, of course, was based on the equipment in the network as the starting point. And now the FCC is considering under the “Missoula Intercarrier Compensation plan to raise this rate to $10.00 based on no accurate data.

The FCC is considering raising the Universal Service Fund, and virtually every charge paid out is based on the equipment in the networks, as the rates for all phone services, including the reimbursement of phone companies in ‘high-cost’ areas, or the costs schools and libraries pay, are ALL based on the starting point – the equipment in the network. 

Conclusion:

We estimated in 2002 that the cost of this missing equipment added to rates was $600 per household and growing annually.  It is now hovering over $60 billion and counting.
· Cost of service increases, local, intrastate, interstate.
· Cost of the FCC Line Charge increases

· Costs to ALL business rates
· Cost of the Universal Service Fund

· Cost Additions to ALL taxes and surcharges. 

Prove us wrong or let us see the books or be prepared for legal actions against the FCC. 
Bruce Kushnick, Teletruth

bruce@teletruth.org
Tom Allibone, Teletruth

tom@teletruth.org 
�E-mail from Thomas Allibone to Managing Director, FOIA Officer, FCC, dated July 11, 2003.





� Memorandum Opinion and Order, Randy R. Herschaft, Associated Press, On Requests for Inspection of Records, FOIA Control Nos. 2003-524, 2003-525, and 2003-526 (released  March 21, 2007).





� Ameritech Corporation Telephone Operating Companies' Continuing Property Records, Audit, Bell Atlantic (North) Telephone Companies' Continuing Property Records Audit, Bell Atlantic (South) Telephone Companies' Continuing Property Records Audit, BellSouth Telecommunications' Continuing Property Records Audit, Pacific Bell and Nevada Bell Telephone Companies' Continuing Property Records Audit, Southwestern Bell Telephone Company's Continuing Property Records Audit, US West Telephone Companies' Continuing Property Records Audit  ASD File CC Docket No. 99-117, No. 99-22





� Comments by NARUC for Docket 99-117,  April 17, 2000.


� CASE 00-C-0788 - Proceeding on Motion of the Commission to Investigate the Accounting Practices of New York Telephone Company Concerning its Telephone Plant in Service, 2001








FOIA Audits appeal 13

