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Appendix:  Record of File Nos. W-P-C-6982 and W-P-C-6983


I.  INTRODUCTION

1.  New England Telephone and Telegraph Company (NYNEX) has filed two applications pursuant to Section 214 of the Communications Act of 1934, as amended (Communications Act or Act),
 for authority to construct, operate, and maintain facilities to provide video dialtone service in various communities in Rhode Island and Massachusetts.
  NYNEX's Section 214 applications to provide video dialtone services have been consolidated for the purposes of this Order because of their substantial similarity.


2.  For the reasons discussed below, we grant NYNEX's applications, subject to the conditions described herein.  We conclude that the applications as presented, with certain exceptions, satisfy our video dialtone rules and policies, and that the proposed construction would serve the public convenience and necessity.


3.  In the Video Dialtone Order, the Commission determined that, through video dialtone, local telephone companies could participate in the video marketplace, consistent with the statutory telephone company-cable television cross-ownership restrictions.
  We defined "video dialtone" as the provision by a local telephone company of a basic common carrier platform to multiple video programmers on a nondiscriminatory basis.
  A "basic platform" is a common carriage transmission service coupled with the means by which end-user subscribers can obtain access to all video programming carried on the platform.
  If a local telephone company offers such a basic platform, it may also provide enhanced and non-common carrier services related to the provision of video programming in addition to basic common carrier services associated with the platform.
 The Commission also determined that a Section 214 application is the proper procedural vehicle for proposing video dialtone services.


II.  THE APPLICATIONS

4.  On July 8, 1994, NYNEX filed two Section 214 applications for authority to provide video dialtone service in certain areas of Massachusetts and Rhode Island.  NYNEX supplemented each of these applications on July 29, 1994.  The application to provide video dialtone service in Massachusetts proposes a system that will pass approximately 334,000 homes and businesses.  The application to provide service in Rhode Island proposes a system that will pass about 63,000 homes and businesses.  On September 9, 1994, two parties filed consolidated petitions to deny with respect to the applications and one party filed a petition to deny with respect to the Rhode Island application alone.  On September 22, 1994, NYNEX filed its Consolidated Opposition to Petitions to Deny.  On October 4, 1994, three parties filed replies to NYNEX's Consolidated Opposition.


5.  NYNEX proposes to deploy hybrid fiber optic and coaxial (HFC) broadband networks that will provide advanced voice, data, and video services, including interactive video entertainment, multimedia education, and health care services.
  NYNEX plans to deploy this type of network to the majority of its customers by the year 2010.


6.  NYNEX's proposed video dialtone systems make available three types of service arrangements: analog broadcast, digital broadcast, and digital interactive service.
  Video programmers may deliver an "analog, digital, or other agreed upon signal" that NYNEX plans to modulate and/or encode as necessary.
  The allocation plan provides for the offering of 21 analog channels, all but one of which will be for over-the-air broadcast programming services, and, depending on compression rates, between 400 and 800 digital channels.
  The remaining analog channel is to be used as a "NYNEX Level 1 Gateway Directory."
  This NYNEX Directory will provide subscribers with information on video programmers available on the video dialtone system and will provide navigational aids to allow subscribers to connect to those programmers.  Those end users subscribing to more than just the 20 analog broadcast channels will require a digital set-top box.


7.  With respect to the 20 channels dedicated to analog broadcast programming, NYNEX proposes to seek one Administrator to deliver those channels.
  In its applications, NYNEX outlines the basic criteria for selection of an Administrator.
  In the event that no video programmer is willing to act as Administrator, NYNEX, providing it has the regulatory and legal authority to do so, proposes to act as Administrator.


8.  NYNEX asserts that by limiting the number of analog channels available, it will substantially increase the digital capacity of the systems, allowing it to provide video dialtone service to a greater number of programmers.
  With respect to the allocation of digital broadcast capacity, NYNEX states that no video programmer may acquire more than 30 percent of the available radio frequency (RF) spectrum designated for digital broadcast channels.


9.  The NYNEX video dialtone service is to be provided over a network of "Video Hubs," "Video Mini Hubs," fiber optic transport and coaxial cable distribution facilities, and associated electronic equipment, configured to deliver video signals from video programmers to subscribers.
  Each Video Hub will serve one or more Video Mini Hubs.  Video programmers may deliver their program signals to a Video Hub or directly to the Video Mini Hub.  The Video Mini Hubs will serve as the points of distribution of video signals to subscribers.


10.  NYNEX is also considering offering certain nonregulated services in connection with the video dialtone platform, including an enhanced storage option, a Level 2 Gateway, converter set-top equipment, home wiring, and billing and collection service.


11.  NYNEX states that it will account for the costs and revenues associated with the provision of video dialtone service in accordance with Parts 32, 36, and 64 of the Commission's rules.
  According to NYNEX, all regulated cable and wire facilities and circuit equipment costs needed to provide video dialtone service will be identified as either "Video Dialtone Only" or "Common Use."
  "Video Dialtone Only" equipment will be directly assigned to the interstate jurisdiction for separations purposes.  NYNEX states that it will allocate "Common Use" equipment on the basis of the relative number of service connections provided to end user subscribers that use this equipment.


III.  DISCUSSION

12.  To qualify as video dialtone under our rules, a service must meet the requirements set forth in our Video Dialtone Order and modified and clarified in the Video Dialtone Reconsideration Order.  Among other things, the service must include a basic common carrier platform available to multiple video programmers on a nondiscriminatory basis, and a means by which end-user subscribers can access any and all of the video programming offered.
 The platform must provide "sufficient capacity to serve multiple video programmers."
  Carriers must also expand the capacity of the platform to the extent "technically feasible and economically reasonable."
  After extensive evaluation, we conclude that the system proposed by NYNEX does satisfy the "basic platform" requirement of our video dialtone rules.  For the reasons set forth below, we conclude that NYNEX's applications meet the requirements of nondiscrimination and adequate capacity.

A.  Video Dialtone Issues

13.  In the following section, we focus on two basic video dialtone requirements.  First, a local exchange telephone company (LEC) that wishes to offer video dialtone service must make available a basic common carrier platform that contains sufficient capacity to serve multiple video programmers and service providers.
  Second, the LEC must make this capacity available on a nondiscriminatory basis.


1.  Pleadings

14.
Sufficient Capacity.  Cox and NECTA contend that the 20 channels allocated for analog video dialtone service are insufficient to serve multiple video programmers.
  Furthermore, NCTA contends that, contrary to video dialtone requirements, NYNEX has no plan for addressing an analog capacity shortfall should demand for channels exceed supply.


15.  Non-Discriminatory Access.  Petitioners claim that, not only does NYNEX's proposed channel allocation fail to provide sufficient capacity to serve multiple video programmers, but it will also result in unreasonable discrimination in violation of video dialtone rules and general common carrier policy.  Petitioners argue that NYNEX's applications should be rejected because its proposed analog channel allocation plan and proposed conditions on programmer access to the platform do not meet the Commission's basic requirements for video dialtone.
  Petitioners maintain that one of the cornerstones of video dialtone service, as a common carrier offering, is the requirement that platform capacity be made available to all qualified customer-programmers on a non-discriminatory basis.
  Petitioners state that NYNEX's proposal, by contrast, would allocate all of the analog channel capacity for one purpose, carriage of over-the-air broadcasters, which would constitute discrimination.
  NCTA, NECTA, and Discovery argue that broadcasters will have preferential access to the platform because they will be the only video programmers carried on the analog portion of the platform's capacity.
  They claim that this arrangement is discriminatory because all other non-broadcast programmers will be required to use the platform's digital capacity, which requires end user subscribers to use a set-top converter device.
  Discovery notes that channel allocation issues are before the Commission in CC Docket 87-266, and argues that the Commission should rule on these matters before granting the NYNEX applications.


16.  Furthermore, petitioners challenge NYNEX's proposal to select an "administrator," who would be responsible for the programming on the platform's analog channels and would be required to resell that programming to all other programmers on the system.  The petitioners assert that allocating all of the analog capacity to an administrator-programmer violates video dialtone rules and policies that require non-discriminatory access to the platform for all customer-programmers.  Several petitioners also contend that NYNEX has failed adequately to describe the process by which the administrator-programmer will be selected.
  NECTA argues that this arrangement will create a preferential position for the administrator vis-a-vis all other video programmers on NYNEX's platform.
  NECTA also faults NYNEX's plan to offer volume discounts based on the number of subscribers each video programmer obtains, arguing that it will disproportionately favor the Administrator.


17.  Provision of Video Programming.  Moreover, petitioners contend that NYNEX's plan to allocate all of the platform's analog capacity for over-the-air broadcasters violates the Commission rule precluding LECs from determining how video programming is presented for sale to consumers.  NCTA, for example, argues that "[b]y establishing a basic -- analog broadcast only -- tier, it [NYNEX] is selecting programming by bundling and tiering."
  Cox argues that by limiting the number of analog channels available, and by restricting the use of those channels to broadcasters, NYNEX has selected and bundled a tier of programming.
  Petitioners also claim that NYNEX's role in the selection of the administrator will improperly involve it in determining how video programming is presented for sale to consumers.
  For example, NCTA states that "by selecting the Administrator . . . NYNEX would be in a position to (at least indirectly) select programming for sale to consumers; [and] make bundling, tiering, pricing and related decisions . . . ."


18.  Miscellaneous Issues.  NECTA asks the Commission to reject NYNEX's proposed "Level 1 Gateway Directory" that would purportedly enable subscribers to access the programmer of their choice.
  NECTA argues that this "gateway" will improperly interject NYNEX between customer-programmers and subscribers.  NECTA also claims that NYNEX's required one-year minimum service commitment for customer-programmers is unreasonably discriminatory.
  According to NECTA, such a provision unduly favors large programmers over smaller ones.  In addition, NECTA asks the Commission to clarify that NYNEX is not permitted to limit the offering of compatible video dialtone customer premises equipment (CPE) or maintenance of such equipment by tariff or otherwise.
  The Independent Data Communications Manufacturers Association (IDCMA) asserts that the network interface devices described in NYNEX's applications may perform some type of multiplexing function, and if so, should be classified as CPE and offered on an unregulated basis.
  Finally, NECTA argues that NYNEX's proposal to assess an access charge on end user subscribers should be rejected as baseless.
  NECTA asserts that charges for video dialtone service should be levied on customer-programmers, not subscribers.


19.
NYNEX Opposition to Petitions to Deny.  NYNEX responds that, as part of its video dialtone service arrangement, it proposes to allocate 20 analog channels that will be made available under tariff to an administrator.
  NYNEX states that it will offer the analog channels on a common carrier (i.e. a first-come, first-served) basis, to a third party agreeing to the tariffed price, terms and conditions governing the administrator.
  Under those tariff provisions, the administrator will select and deliver programming dedicated to over-the-air broadcasts and public access channels.
  Further, NYNEX argues that, under the Commission's video dialtone rules, it is not required to provide any analog channels.  NYNEX claims it can provide between 400 and 800 digital channels; capacity sufficient to serve multiple video programmers based upon initially foreseeable market demand.
  In addition, NYNEX claims that its administrator proposal is consistent with the Commission's cross-ownership restrictions and with the Video Dialtone Order.  NYNEX claims in selecting the administrator it will not decide on any video programming, arguing that only the administrator would make those decisions.  NYNEX maintains that it will make no editorial decisions regarding the programming carried on its video dialtone platform, and that it will not be involved in the transmission of programming directly to end user subscribers.
  NYNEX also denies NECTA's assertion that the administrator would be accorded preferential treatment.


20.  In response to challenges regarding its proposed Level 1 Gateway Directory, NYNEX claims that petitioners base their arguments on a misreading of the Video Dialtone Order.  NYNEX contends that, contrary to petitioners' contentions, its proposed Gateway Directory is not a level two enhanced gateway, but is a basic directory and routing feature of the platform, and is permissible under the video dialtone rules.
  With respect to petitioners' other arguments, NYNEX asserts that they are more appropriately addressed in the tariff review stage.
  According to NYNEX, the end user access charge, one-year minimum service requirement, and volume discounts are proposed tariff provisions, and, based on the Commission's statements in the Dover Order,
 are properly considered in the subsequent tariff review process.  Nevertheless, NYNEX contends that the proposed provisions are reasonable and lawful.


2.  Discussion

21.  Sufficient Capacity.  A local telephone company that wishes to provide a video dialtone service must make available a basic common carrier platform to multiple video programmers, and must be able to expand its capacity to accommodate increasing demand so as not to become a bottleneck.
  The capacity must be expanded to the extent it is technically feasible and economically reasonable.
  In the Dover Order, we stated that, in applying the capacity requirement, we would review each application on a case-by-case basis taking into consideration: (1) the initial capacity available; (2) the applicant's ability to expand this capacity; and (3) the demand for capacity.
  Under our Video Dialtone Orders, the question of adequate capacity is treated as a separate issue from the provision of nondiscriminatory access to the available capacity, which is addressed in the next section.


22.  NYNEX proposes to construct a state-of-the-art broadband hybrid fiber-coaxial network that will initially offer 21 analog video channels and between 400 and 800 digital video channels.  The digital capacity will provide a foundation for a wide array of  interactive services that will allow subscribers to select unique video services with enhanced functionalities.  Digital networks also are more compatible with stored digital technologies and advanced service features and capabilities.  In addition, digital networks can be maintained more efficiently.
  We find that it is reasonable for NYNEX to choose to deploy this video dialtone architecture, which will serve multiple video programmers under the present circumstances.  Given these advantages of digital networks, and in light of our conclusion, below, that NYNEX's proposed architecture will offer sufficient capacity to accomodate multiple video programmers, we find that NYNEX's application meets our capacity requirements.   


23.  Cox, NECTA, and NCTA argue that NYNEX's decision not to offer additional analog capacity violates our sufficient capacity requirements.  This argument appears to be premised on the assumption that large numbers of subscribers will lack the set-top boxes necessary to receive digital channels, and that programmers, therefore, will need analog channels to reach a broad subscriber base.  While this assumption may be valid in the context of some video dialtone architectures, it would not appear to apply to NYNEX's proposed system.  In particular, because NYNEX will offer only 21 analog channels (one of which will be used as a menu), subscribers to NYNEX's system will need a set-top box in order to receive more than a very basic video offering.  For this reason, NYNEX projects that 75 to 85 percent of television sets using NYNEX's video dialtone service will have a set-top box.  Given the limited amount of programming available on the analog channels, this projection does not appear unreasonable.  In addition, we note that NYNEX will be offering programmers analog to digital conversion services.
  These factors greatly increase the utility of digital capacity in the short-term.  No party has offered any evidence or arguments to show why digital capacity will nevertheless not be viable.  We therefore conclude, based on the current record, that programmers should be able to make effective use of NYNEX's digital capacity, even in the short-term, and will not require analog channels to reach a broad subscriber base.  Thus, NYNEX does not need to offer additional analog channels in order to comply with our capacity requirement.  Because the availability of digital capacity is a necessary premise for our conclusion that these applications satisfy our video dialtone requirements, however, we are granting this authorization subject to the condition that NYNEX make digital channels available to customer-programmers, and that set-top boxes be available for use by subscribers, when NYNEX begins to offer video dialtone service over these systems.  Based on the present record, we believe that it would not serve the public interest for NYNEX to begin to provide service over this system if it could offer customer-programmers only the 21 analog channels.


24.  NYNEX states that it will take reasonable steps to accommodate additional demand by increasing digital broadcast capacity.
  We note that no party has argued that NYNEX's plans to provide digital capacity are inadequate.  In order to ensure the continued availability of sufficient capacity, however, we condition this approval on NYNEX's compliance with our requirement that it provide notice to the Commission of any anticipated or actual digital capacity shortfall.  In particular, in keeping with the Video Dialtone Reconsideration Order, we require NYNEX to notify the Chief of the Common Carrier Bureau of any anticipated or existing digital capacity shortfall, and of plans for addressing any such shortfall.
  Such notice must be provided within thirty days after NYNEX becomes aware of an anticipated digital capacity shortfall or within five days of denying any video programmer access to the platform, due to digital capacity limitations, in whole or in part, whichever occurs first.  To the extent NYNEX concludes that expansion of digital capacity is not technically feasible or economically reasonable, at that time, it must explain in detail the basis for its determination and indicate when it anticipates expansion would be technically feasible or economically reasonable.  Given that our determination that NYNEX will be offering a platform with sufficient capacity relies, in part, on information concerning the anticipated marketplace acceptance of digital set-top boxes, we also require NYNEX to report on the percentage of video dialtone end user subscribers or households obtaining digital set-top converters for use with services provided over the NYNEX video dialtone platform.  The first such report shall be filed six months after the video dialtone system becomes operational, i.e., the date on which service is available to at least one end user subscriber.  Reports are to be filed every six months thereafter for the next three years.  It is our intention to accomplish this without placing burdens on NYNEX's customer-programmers or CPE providers.


25.  Non-Discriminatory Access.  In addition to requiring LECs to provide a sufficient amount of capacity, we require LECs to make this capacity available on nondiscriminatory terms to multiple video programmers.  In implementing this requirement in individual applications, we scrutinize each LEC's proposed allocation of analog and digital capacity to ensure that it is  consistent with our rules and policies.


26.  A number of participants in this proceeding challenge NYNEX's proposed allocation of analog channels to over-the-air broadcasters as discriminatory.  Parties also raise certain questions concerning NYNEX's proposal for an administrator for the analog channels.  Given the pendency of a rulemaking proceeding addressing these issues, however, we decide not to address the merits of NYNEX's specific proposal in the context of this application.  NYNEX's channel allocation plan is similar to Bell Atlantic's "will carry" proposal in that it would offer preferential access to analog channel capacity to local broadcast stations and public access programmers.
  We are currently considering the issues raised by preferential access plans in our Third Further Notice of Proposed Rulemaking.
  The Third Further Notice also raises issues related to the sharing of analog channels on video dialtone systems, including the use of channel managers and administrators.


27.  During the pendency of that rulemaking, NYNEX may proceed with its video dialtone construction, but may not implement its proposal to allocate analog channels solely to over-the-air broadcasters and public access programmers, or establish an administrator for these channels.  Given the expedited schedule for the rulemaking, we do not anticipate that NYNEX will complete construction before the rulemaking is concluded.
  If we determine in the rulemaking that "will carry" or similar plans, or the use of a channel administrator like that proposed by NYNEX is unlawful or inconsistent with our video dialtone rules and policies, NYNEX will have to amend its application to propose an alternative analog channel allocation mechanism and/or a different means of administering these channels.  Thus, our grant of this authorization does not in any way signal a retreat from our prior finding that "anchor programmer" proposals are inconsistent with our video dialtone requirements.
  Any such mechanism must ensure that analog capacity offered by NYNEX will be available on non-discriminatory terms and conditions to multiple video programmers.


28.  We find that NYNEX's plan for allocating digital capacity is consistent with our non-discriminatory access requirements.  NYNEX will offer digital capacity to video information providers on a first-come, first-served basis.
  NYNEX explains that allocation of digital channels can be flexible to accommodate demand for interactive applications.
  The programming carried on the digital broadcast channels will be identical throughout the entire video dialtone serving area.
  In contrast, the platform's digital interactive equipment will have the ability to provide different bundles of interactive channels to different areas, depending upon demand.
  In addition, the Asynchronous Transfer Mode (ATM) technology employed for digital interactive applications is modular, and ports can be added to meet additional interactive demand.
  NYNEX states that it will take these measures to meet any additional demand.
  We also adopt, as a condition of this authorization, NYNEX's representation that no video programmer may acquire more than 30 percent of the available capacity designated for digital broadcast channels.


29.  Provision of Video Programming.  We now address allegations that various elements of NYNEX's plan would impermissibly involve it in the provision of video programming.  These contentions raise two primary issues: (1) whether NYNEX's selection of the analog channel administrator constitutes the provision of video programming; and (2) whether NYNEX's reserving use of the 20 analog channels for over-the-air broadcasters and public access programming constitutes provision of video programming.


30.  We reject petitioners' contention that NYNEX would be providing video programming to subscribers if allowed to select the analog channel administrator.
  Determining how video programming is presented for sale to subscribers includes making decisions about the bundling or tiering of programming or the price, terms, or conditions on which the programming is offered to subscribers.
  We find that NYNEX's role in selecting an analog channel administrator, based on objective criteria, would not involve NYNEX is making such decisions regarding the presentation of programming.  Rather, such decisions would be made by the administrator, who would put together programming services for the analog channels, and make those channels available to video programmers.  Under NYNEX's proposal, the administrator, not NYNEX or an affiliate, will be responsible for obtaining the programming rights, and determining the resale price structure and price levels.


31.  At this time, we need not address petitioners' contention that NYNEX's allocation of analog channels for over-the-air broadcasters and public access programming involves it in the provision of video programming.
  As discussed above, in responding to separate allegations that this element of the NYNEX proposal is discriminatory, we are temporarily barring NYNEX from implementing its channel allocation proposal because channel allocation issues are currently the subject of a Commission rulemaking.  In light of this, we decline to address, at this time, the question of whether NYNEX's analog channel allocation plan would impermissibly involve it in the provision of video programming.


32.  While the U.S. District Court in Maine has granted NYNEX relief from the telephone company-cable television cross-ownership restriction,
 the instant applications do not specifically propose that NYNEX or an affiliate provide video programming directly to subscribers in its service areas.  We consider these applications under our existing video dialtone rules, and do not address any of the regulatory issues raised by the possible provision by NYNEX of video programming to end users over its video dialtone platforms.  We are addressing the need for additional safeguards in the event of LEC provision of video programming over their platforms in a rulemaking proceeding.
  If NYNEX wishes to provide video programming directly to end users pending completion of the rulemaking, it must request additional Section 214 authority so that we can determine whether, and under what conditions, we should permit NYNEX to do so.  Upon completion of the rulemaking, NYNEX must comply with the requirements then applicable to telephone company provision of video programming.  If NYNEX wishes to assume the role of the analog channel administrator prior to completion of the programming safeguards rulemaking, it must request appropriate Section 214 authority so that we can evaluate its proposal, and determine whether any additional safeguards are needed.  Thereafter, the requirements established in the rulemaking proceeding will apply.


33.  Miscellaneous Issues.  We reject NECTA's request that we deny NYNEX's proposed "Level 1 Gateway Directory."  NECTA argues that the gateway directory would improperly interject NYNEX between customer-programmers and end user subscribers.  In the Video Dialtone Order, the Commission noted that LECs could create directories or menu screens that would provide subscribers with information about the various programming and services available on the video dialtone platform.
  In a recent ex parte filing, NYNEX provided the Commission with additional information about its proposed gateway directory.  Significantly, NYNEX asserted that all video programmers would have the option of having a listing included on the directory.
  It explained that, for end user subscribers receiving only analog channels, the directory would provide information about the various programmers on the platform and how to contact them.
  For subscribers with a digital set-top device, the gateway directory would identify, by graphical icons, the programmers and service providers offering various digital interactive services.
  We find that NYNEX's proposed gateway directory is not inconsistent with our video dialtone rules because all customer-programmers on NYNEX's basic platform can choose to have their service listed on the NYNEX gateway directory.


34.  For guidance to the parties in advance of the tariff review process, we note our view that the proposed one-year programming commitment contained in NYNEX's illustrative tariff appears to be unreasonable.
  One of the goals of our video dialtone policy is to increase the diversity of video programming available to the public.
  The ability of customer-programmers to provide programming on a less than full-time basis or for less than a year is an essential means of achieving that goal.
  NYNEX has not presented any persuasive evidence demonstrating that it will experience increased difficulty filling the platform's capacity with programming, if programmers can take service for less than a year.  While this would allow programmers to discontinue service more readily, it would also tend to increase the pool of potential programmers by permitting participation by programmers who wish to provide part-time programming, or those that could not commit to a one-year minimum service period.  Therefore, we find that, at this point, NYNEX has offered no reasonable justification for its minimum service commitment.  We will consider the reasonableness of any specific rate proposals or regulations for part-time programmers, such as requiring purchase of minimum time blocks, in the tariff review process.  Certain other matters raised by parties, including, NYNEX's proposal for allocating common use equipment on the basis of service connections and its proposal for volume discounts for programmers, are not properly the subject of consideration during the Section 214 process.  We expect to address those issues in the context of Part 69 waiver petitions or the tariff review process.


35.  Under our video dialtone regulatory framework, in addition to regulated video dialtone service, LECs may offer non-regulated services and Customer Premises Equipment (CPE), including set-top devices,
 subject to existing safeguards.
  In response to NECTA's request for a clarification of the safeguards applicable to NYNEX's provision of non-regulated services in connection with their video dialtone platform, we note that NYNEX must provide set-top boxes, like other non-regulated CPE, on an unbundled basis, and that NYNEX's provision of video dialtone-related CPE and enhanced services is subject to our network disclosure requirements.  We are confident that our existing safeguards governing the provision of non-regulated services by LECs, and particularly the BOCs, are adequate to prevent anticompetitive or discriminatory conduct.


36.  IDCMA argues that the network interface devices proposed in NYNEX's applications may perform some sort of multiplexing function, and if so, should be classified as CPE and offered on an unregulated basis.
  It does not, however, ask that we deny this Section 214 application or condition any authorization that we may grant.  In response to IDCMA's concern, the Common Carrier Bureau has requested that NYNEX provide further information on its network interface units (NIUs).  If these NIUs are nonregulated CPE, NYNEX will be required either to obtain a waiver of Section 64.702 of our rules, or to unbundle the equipment.


37.  For the reasons stated below, we reject NECTA's request that we prohibit NYNEX from imposing an end user access charge as premature.  NECTA argues that NYNEX would have the ability to manipulate the access charge to "reduce or suppress subscriptions to the programmer-customer's services."
  We do not believe that the Section 214 process is the proper forum in which to consider rate structure issues such as this.  If NYNEX proposes an end user access charge for video dialtone, it first will have to obtain a waiver of our Part 69 rules.  The waiver process will permit interested parties, including NECTA, to comment on this proposed rate structure.  In addition, if a waiver is granted, NYNEX's end user access charge will be subject to scrutiny in the tariff review process.  Therefore, we reject NECTA's request that we prohibit the end user access charge.

B. Section 214 Issues

1.
Background

38.  In the Video Dialtone Order, we determined that Section 214 of the Communications Act applies to telephone companies that  seek authority to construct video dialtone facilities.
  In order to grant an application for authorization under Section 214, the Commission must determine that a grant would serve the "public convenience and necessity."
  Traditionally, the focus of the Section 214 review has been "to ensure that carriers prudently invest in equipment so as to avoid waste and unreasonably high rates" for telephone rate payers.
  As part of the Commission's rules specifying the contents of Section 214 applications, Subsection 63.01(m) requires the applicant to provide an "[e]conomic justification for the proposed project including. . . estimated added revenues and costs and the basis thereof."
  Courts have found that this statutory standard "is to be construed so as to secure for the public the broad aims of the Communications Act," including the purposes expressed in Section 1 of the Communications Act.  Administration of this standard is generally left to the Commission's discretion: "it is entirely within the Commission's discretion to accept even a minimal showing of financial justification" for approval of a Section 214 application.


39.  Traditionally, Section 214 authorizations have not required the level of detail demanded by petitioners.  For instance, in AT&T Authorization we stated that "[g]enerally the Section 214 proceeding examines cost only insofar as it is necessary to determine, on a prima facie basis, whether costs are so substantial relative to benefits that the public interest would not be served by construction of the project."
  Nor have we required the level of certainty demanded by petitioners.  We have only required a finding that the estimates "do not appear unreasonable."
  In examining an application for cable channel service, rather than denying the application, the Common Carrier Bureau conditioned its grant on a separate accounting of costs so that shareholders and not rate payers would bear the burden of failure.
  In the early stages of the domestic satellite market, we stated that "[i]f a carrier waited until it was sure of a large demand for traffic, few stations would ever be built, while initial service demands go unsatisfied."


40.  In the Video Dialtone Reconsideration Order, we noted that, during the tariff reivew process, we would perform an in-depth examination of each LEC proposal and would determine both the "incremental costs associated with plant dedicated to video dialtone service" and what constitutes a "reasonable allocation of other costs associated with shared plant . . . and overheads."  We added that "during this analysis we will consider among other things the effects of price changes on video dialtone demand."  As we stated previously, however, the consideration of costs in a Section 214 proceeding is distinct from the examination of costs and rates in the tariff review process.


41.  Finally, the Commission's review of a Section 214 application is not restricted merely to the financial aspects of the application.  As stated above, the range of the Commission's inquiry into the "public convenience and necessity" is at least as broad as the purposes described in Section 1 of the Communications Act.  In situations such as this, where the applicant proposes a new service and thus must necessarily rely on predictions of demand and revenues, which by their very nature cannot be certain, the Commission has found that the public interest benefits to be gained from the new technology may nonetheless support a grant of a Section 214 application.
  Thus, in AT&T, where the applicant proposed supplementing existing facilities with a fiber lightguide cable, the Commission stated that "[t]his experience is necessary to foster the technological developments that will lead to 'learning curve' decreases in cost.  Without experience in the early stages of development we may never see some of the advances that fiber technology promises to bring to telecommunications users."
  In Washington Utilities, the Commission considered the "public need and demand for the proposed facilities and services and for new and diverse sources of supply."
  On appeal, the Ninth Circuit stated: "The crucial question is whether the Commission acted within its statutory authority in adopting a general policy favoring entry of new carriers rather than considering the costs and benefits of the specific proposal in each application.  We hold that the Commission did act within its authority."
  


42.  We here find that NYNEX has provided sufficient information pursuant to our Section 214 filing rules, including economic justification, for us to find that the public convenience and necessity will be served by granting its applications.  In addition, as is discussed in Subsection 4, infra, the proposed system should result in investment in advanced communications infrastructure, which can contribute to economic growth and the nation's leadership in technology.  The system also promises competition in the local video distribution market, diversity of distribution sources and information, increased access to networks and new services, and greater access of program suppliers to consumers and of consumers to additional information services.  All of these potential benefits can increase commercial opportunities and the flow of ideas.  We conclude that the public interest will be served by grant of the applications, subject to the conditions specified below.


2.
Economic Justification

Pleadings

43.  NECTA and Cox contend that the Commission must reject NYNEX's applications for failure to satisfy the Commission's requirements for approving Section 214 applications in general, and video dialtone applications in particular.
  NECTA, NCTA, and Cox contend that NYNEX has not justified its proposal economically.
 


44.
Revenue Estimates.  NECTA asserts that NYNEX's applications do not contain information sufficient to support its assertion that its proposed video dialtone investments are economically justified.
 More specifically, Cox argues that NYNEX provides inadequate revenue information because it does not specify the percentage of revenues that will be paid by subscribers and programmers respectively.
  Similarly, NCTA criticizes NYNEX for failing to provide revenue information broken down by service category.


45.  Petitioners also maintain that NYNEX's revenue estimates are unsupported and its assumptions unrealistic.  For example, Cox contends that NYNEX's penetration and market share estimates are suspect.
  According to Cox, NYNEX fails to explain how it expects its Rhode Island system to gain a 50 percent market share within five years of entering the market.
  Cox further criticizes NYNEX for failing to explain how it determined that basic cable penetration rates will reach 87 percent within fifteen years.
  In addition, NCTA criticizes NYNEX for relying excessively on projected revenues from digital interactive services and for failing to disaggregate these interactive revenues by service category.
  NECTA suggests that the Commission, at a minimum, should require NYNEX to submit additional information in connection with its economic justification.


46.  In its opposition, NYNEX responds that the economic justification of its video dialtone project exceeds Commission requirements.  According to NYNEX, the Commission has made clear that detail and certainty are simply not required, only that the estimated costs and revenues "do not appear unreasonable."
  NYNEX further responds that its video dialtone market penetration, market share, and revenue forecasts are reasonable, given the new services and competitive dynamics video dialtone will introduce into the existing monopoly cable television market.
  In addition, NYNEX disputes petitioners' assertions that its market share assumptions are "optimistic." It explains that its analysis was developed based on market studies and took account of the effect on competition of alternative video programming sources.
  With respect to its estimate of digital interactive revenues, NYNEX asserts that its projections are reasonable and are supported by independent research and market studies.


47.  After the comment cycle closed, the Common Carrier Bureau, in a letter dated December 9, 1994, asked NYNEX to submit additional data concerning its economic justification.  With respect to revenues, the Common Carrier Bureau asked NYNEX to provide further revenue data disaggregated by service category and by year.  It also requested additional information on the number of homes passed, the estimated number of homes subscribing to various services, the estimated revenues from charges assessed on customer programmers, from transport charges and from other sources.  Finally, it requested additional information concerning the methods and assumptions that NYNEX used to generate its revenue estimates.
  NYNEX supplied the requested information on December 16, 1994.


48.  Petitioners subsequently submitted comments in response to NYNEX's data submission.  The petitioners again dispute the adequacy of the information provided and the assumptions used in developing the estimates.
  NECTA, for example, charges that NYNEX's submission omits revenue data on various video dialtone service categories and market share data for all categories except cable-like service.
  Similarly, NCTA asserts that NYNEX's projected market shares of 40 and 50 percent in Massachusetts and Rhode Island lack credibility.
  MCI questions NYNEX's estimates for revenues from digital interactive services, while NCTA questions NYNEX's "high" per subscriber revenues in the early years of deployment.
  Finally, NECTA questions the reliability of NYNEX's revenue forecasts and points to previous instances where NYNEX overestimated the demand for new services.


49.
Cost Estimates.  Petitioners similarly criticize NYNEX's cost estimates as inadequate and unsupported.
  Cox claims that NYNEX's cost information is inadequate, that it provides no support for its estimates, and that the figures it does provide are suspect (e.g., Cox notes that NYNEX lists no installation costs for some equipment).
  NECTA complains that NYNEX does not provide data on total common costs, the direct costs of telephony, or the percentage of common costs assigned to video dialtone services.
  


50.  Petitioners also criticize the amount of common costs NYNEX assigns to video dialtone.  NCTA argues that in evaluating NYNEX's economic justification, the Commission should determine a proper allocation of common costs.
  Cox argues that NYNEX would not be replacing its current network but for video dialtone, and that  accordingly, all of the common costs of the HFC network should be assigned to video dialtone.  It further asserts that even the costs of the "telephony only" parts of the HFC network should be treated as added video dialtone costs because they would not be incurred but for video dialtone.
  Similarly, NECTA argues that the Commission needs to consider the total cost of building the proposed integrated network in order to determine whether NYNEX has allocated a reasonable proportion of common costs to video dialtone.
  NECTA further contends that it would be more economically defensible to view the telephony portion of the integrated network as incremental to video and that the bulk of the direct and common costs therefore should be assigned to video dialtone.
  Finally, NECTA asserts that network interface devices ("NIDs") should not be treated as a common cost.


51.  Petitioners also challenge NYNEX's use of the relative number of video dialtone and telephone service connections as the basis for assigning common costs to video dialtone and telephony.
  NECTA, for example, argues that this method of assignment is inconsistent with the Commission's Part 36 jurisdictional separations rules because those rules specify that jurisdictional separations be made on the basis of "actual use."
  Petitioners also argue that NYNEX's proposed method for assigning common costs would result in telephone ratepayers bearing a disproportionate share of the common costs.  For example, Cox and NECTA argue that this assignment method would result in telephone ratepayers unfairly paying over twice the proportion of common costs that video dialtone customers would pay.
  An additional inequity, according to Cox, is that all telephone ratepayers will have to pay the common costs regardless of their use of video dialtone services.
  NECTA challenges NYNEX's classification of certain categories of construction costs as common costs.  It disputes NYNEX's assumption that, because costs are shared, they cannot be directly assigned.  It also argues that NYNEX's allocation of common costs to video dialtone, which NECTA asserts will be "at most, only about 25%" of all common costs, is unreasonable.
  Finally, Cox states that the HFC network is not in the public interest if it is subsidized by assigning significant costs to telephone ratepayers that neither want nor need the extra services NYNEX proposes.


52.  With respect to the adequacy of its cost data, NYNEX responds that its cost data fully comply with the Commission's requirements.  NYNEX claims that it has supplied detailed estimates of the added construction costs by account for its proposed video dialtone system.  NYNEX asserts that, in fact, it has gone beyond the Commission's requirements and supplied an allocation of common and overhead costs to video dialtone.
  Responding to Cox's claim that NYNEX's cost information failed to list installation costs for some equipment, NYNEX states that, in some cases, its vendor contracts for capital items were all inclusive and did not separate installation costs.
  


53.  NYNEX also challenges the arguments that a greater percentage of common costs, or that all common costs, should be recovered from video dialtone services.  NYNEX contends that the added revenues from the proposed video dialtone projects "will not only cover added (incremental) construction costs including a reasonable allocation of common costs, but also cover a fair allocation of overhead costs."
   More specifically, NYNEX argues that since the proposed network will support both existing  and future services and lowers the cost of maintaining and providing current services, it would be economically incorrect to require that the incremental costs of the network be recovered entirely from only one of the new services that the network will make possible.  Instead, it asserts that each service should recover its incremental costs, and together, the revenue from all services must recover the incremental cost of the network.  NYNEX goes on to state that, from an economic point of view, common or shared costs cannot be directly assigned to a service because direct assignment implies the attribution of costs by cost causation.  It adds that, as long as the incremental revenues from video dialtone service exceed the "incremental -- directly, cost-causally assigned -- costs" of video dialtone service, all customers will be better off if the service is provided.
  NYNEX also challenges the petitioners' contention that NYNEX's methodology for allocating video dialtone common costs is inconsistent with the Commission's existing Part 36 jurisdictional separations rules.  NYNEX maintains that in general petitioners either misunderstand or misstate the fundamental principles that underlie the Commission's separations rules.


54.   Replying to NYNEX's argument that video dialtone services need only recover their incremental costs, NECTA argues that NYNEX presents no evidence that would enable the Commission to conclude that the "resulting incremental and allocated common costs for telephone service in the HFC network will be lower than in the current network," and it argues that the weakness in NYNEX's argument is that the proposed HFC network is not already in place.  NECTA adds that lower maintenance costs must be weighed against higher capital costs.
  In addition, NECTA argues that the incremental cost of video dialtone should include costs of some of the common plant when the decision to provide video dialtone services was the underlying motive for the HFC network.
  Finally, Cox asserts that NYNEX's monopoly over telephone service undercuts NYNEX's argument that the allocation of common costs is reasonable if services are priced so that each makes a maximum contribution to the earnings of the firm.  It contends that NYNEX's theory does not hold because there are no competitors in telephony to keep rates for telephone service at market prices.


55.  In its December 9 request for additional information, the Common Carrier Bureau requested NYNEX to supply additional cost data.  The requested data included investment costs disaggregated by year and by investment category and expenses disaggregated by year and by expense category.  The Common Carrier Bureau also asked NYNEX to explain the assumptions and methodologies it employed in generating this data.
  NYNEX supplied the requested information on December 16, 1994.


56. Petitioners made several criticisms of NYNEX's supplemental data submission.
  Cox argues that the fundamental flaw in NYNEX's cost submission is that it ignores the fact that NYNEX has a functional telephone network already in place.  Cox contends that this oversight causes NYNEX to over‑allocate costs to telephone ratepayers in two ways.  First, Cox asserts that NYNEX treats as common costs various costs that would not be incurred but for NYNEX's entry into the video market.  Secondly, Cox argues that NYNEX's cost presentation over-allocates costs it identifies as common costs to telephone rate payers.
  MCI, expressing concern about the potential for increased telephony rates, also argues that NYNEX fails to allocate common costs of video dialtone service in a reasonable manner.
  NCTA claims that there are two problems with NYNEX's expense methodology:  (1) NYNEX's expenses are allocated based on a flawed common capital expense allocator; and (2) NYNEX has used expense factors based on the cost of maintaining the existing network, while maintenance costs of the HFC network, NCTA asserts, will be greater.
  Finally, NCTA contends that NYNEX's investment data are unusable because the data do not detail the dedicated investment for telephony.  It also suggests that the initial investment required before the first subscriber is served should be higher than NYNEX's estimates.


57.  Cash Flow Analysis.  Petitioners also criticize NYNEX's fifteen year cash flow analysis which it submitted as part of its economic justification.  NECTA argues that NYNEX violated accepted financial principles when it improperly amortized capital expense over 15 years.  This, NECTA contends, leads to a gross understatement of the true capital expense.  NECTA adds that, while NYNEX states that the bulk of the $90 million investment would be made during the first four years, the bulk of capital expense does not appear in the early years of NYNEX's cash flow analysis.
  NECTA also claims that fifteen years is an excessively long period for recovery of the costs of the proposed facilities and that 11.25 percent is too low a discount rate for an investment that will take fifteen years to pay off.
  Shifting the timing of investment flows and using a shorter study period, NECTA also presents alternative cash flow analyses that yield negative present values.
  Finally, MCI compares NYNEX's projection that it will achieve a positive cash flow in 9 years in Massachusetts and 12 years in Rhode Island with the requirement, established in the AT&T Price Cap order,
 that AT&T have a positive cash flow for new services within three years.


58.  In response, NYNEX denies that it has amortized capital expenditures or capital-related expenses.  It explains that its cash flow analysis contained only expected actual cash outlays and excluded depreciation and return on investment.
  NYNEX also challenges NECTA's argument that the build-out of video dialtone facilities must occur within the first few years to support its demand projections.  NYNEX avers that expenditures to design and engineer the video dialtone network are driven by subscriber demand, and are properly matched with the rise in projected revenues.
  In addition, NYNEX disputes NECTA's assertion that NYNEX's fifteen-year economic study period is unreasonably long.  It states that the 15 year period is quite reasonable because video dialtone is a nascent service that will compete with existing cable monopoly services.


Discussion


59.  We conclude that a conditioned grant of the NYNEX applications will serve the public convenience and necessity and thus satisfy the requirements of Section 214.  We find that NYNEX's showings of economic justification satisfy the requirements of the statute and our regulations.  Our statutory finding is premised as well on the public interest benefits we find in the construction of these video dialtone systems and on our imposition of conditions in this authorization for a separate accounting of the costs of these video dialtone systems.  As part of our examination, we have reassessed the adequacy of our safeguards as applied to these specific Section 214 applications, and conclude that our existing safeguards, in conjunction with the conditions we impose on this authorization, will be sufficient to protect against possible anticompetitive conduct by NYNEX.


60.  NYNEX has provided a reasoned basis for its estimated video dialtone revenues.  As we explain below, these revenues should not only recover all the dedicated investment and associated expense of its video dialtone service, but also make a significant contribution to covering the common costs and overheads of the integrated broadband network.


61.  Contrary to the petitioners' claims, NYNEX, in its supplemental data submission, has provided sufficiently detailed and adequately supported revenue and cost data for the Commission to grant the applications.  NYNEX has submitted detailed revenue estimates disaggregated by year and by service category and has proferred a reasonable explanation of the assumptions and methods it used to generate these estimates.
  NYNEX has also provided year-by-year direct and common investment and expense cost estimates.  In addition, NYNEX has presented these estimates restated in cash flow terms.
  Investment estimates are further disaggregated into network components, and expense cost estimates are broken into the Commission's Uniform System of Accounts
 (USOA) categories.


62.  Revenue Estimates.  We find that NYNEX has proffered a reasoned basis for its revenue estimates.  Relying on proprietary market research conducted by NYNEX and on secondary market research studies, NYNEX projects video revenues from two sources -- broadcast and interactive services.  In Rhode Island, broadcast services represent 63 percent of total forecasted revenues; in Massachusetts they represent 55 percent.
  Forecasted broadcast revenues are based on projections of end user charges and transport charges for analog and digital services paid by the video information programmers ("VIPs").  Interactive service revenues are based on per minute-of-use charges for end user access to the video dialtone platform and charges to VIPs that will include rental fees for access to the platform.


63.  NYNEX's subscriber demand for broadcast services was developed based on three factors: projected penetration for cable service; planned video dialtone deployment (i.e., homes passed); and market share forecast.
  NYNEX projects that multichannel video distribution penetration rates will rise from 71 percent to 87 percent over the next fifteen years based on normal growth and intensified competition among all forms of multi-channel broadcast services (i.e., cable, video dialtone, wireless, and satellite alternatives).
  NYNEX further estimates that its proposed video dialtone system will eventually pass 334,000 homes in Massachusetts and 63,000 homes in Rhode Island.
  Finally, NYNEX estimates that VIPs using the video dialtone platform would collectively achieve within five years a market share of 40 percent in Massachusetts, where there is a more competitive market, and a 50 percent market share in Rhode Island.
  Based on these and other assumptions (e.g., VIP demand, subscriber turnover rates, and projected prices) NYNEX estimates year-by-year revenues for video dialtone transport and subscriber access.  Dividing projected revenues by the projected number of subscribers yields monthly per subscriber revenues ranging from approximately $19 in Massachusetts and $21 in Rhode Island in 1998 to $9 in Massachusetts and $12 in Rhode Island in 2009.
  NYNEX cites a plethora of marketing studies upon which it relied in developing its assumptions. Petitioners, on the other hand, have not presented evidence that persuades us to reject NYNEX's underlying assumptions.  We take particular note that NYNEX's estimates of per-subscriber broadcast revenues reasonably decline over the study period as competition among broadcast service providers intensifies.  We further note that NCTA's argument that per-subscriber revenues are too high in the early years of the study period ignores two facts.  First, these per-subscriber revenues include charges to programmer-customers that are based on the number of homes passed, rather than the number of subscribers.  Thus in early years, when the number of subscribers is relatively low in comparison to the number of homes passed, the revenues per subscriber appear high.  Over time, as the penetration rate of homes passed increases, revenue per subscriber will decline.  Second, NYNEX's plan to offer volume discounts to programmer-customers will result in lower per subscriber revenues as the number of subscribers increases.
  We therefore find that NYNEX has provided a reasoned basis for its assumptions and its estimated revenues.


64.  With respect to digital interactive services, NYNEX develops separate revenue forecasts for a list of anticipated services including, inter alia, movies-on-demand, games, home shopping, information services, and training and education services.
  For each service, NYNEX develops a separate forecast of projected revenues based on the expected service introduction date (adoption rates), service popularity (maximum take rates), and expected usage levels.  The projections also consider price points derived from secondary market research studies.  NYNEX estimates that by year 2009, 86 percent of video dialtone subscribers will take one or more interactive services, and that approximately 25 percent of their average weekly television viewing hours will be devoted to such services.
  NYNEX forecasts average monthly per-subscriber revenues for digital interactive services of $13 in 1998 and $28 in 2009 in Massachusetts, and $11 in 1998 and $28 in 2009 in Rhode Island.


65.  NYNEX's digital interactive offerings will bring new and innovative services to NYNEX's customers.  We note that it is difficult to find comparable services from which to derive revenue estimates and that there is greater uncertainty inherent in these projections.   Nevertheless, we believe that giving little or no weight to these future services would bias our facility authorization process against facilities intended to offer promising as well as proven services.  Considering new services is consistent not only with our stated goal in this proceeding of encouraging "efficient investment in the national telecommunications infrastructure,"
 but also with our long-standing policy in Section 214 proceedings of encouraging investment in facilities for new services.  As we stated in American Satellite Corp., "carriers . . . must presently rely, at least to some extent, on speculative traffic projections in deciding whether to construct any element of a satellite system," and "[i]f a carrier waited until it was sure of a large demand for traffic, few stations would ever be built, while initial service demands go unsatisfied."


66.  NYNEX's projected interactive revenues are based on a systematic effort to quantify the expected demand for widely anticipated future services.  We note that petitioners assert that NYNEX's estimates are excessive, but present no firm data to persuade us that NYNEX's methods or assumptions are unreasonable.  Contrary to NECTA's claim that NYNEX failed to supply the requested revenue data, we find that NYNEX in fact did supply revenue estimates for the service categories we specified.  We did not request revenue estimates for individual interactive services because we believed that increased specificity about future services (in contrast to projections about existing services) would not increase the credibility of the estimates given the inherent uncertainties involved.  In addition, with respect to market share, we note that NYNEX implicitly makes a market share assumption since it applies its forecast for interactive services to only its share of video customers.  Moreover, we reject claims that NYNEX's estimated market share is not credible.  We believe that NYNEX has provided a reasoned basis for its market share estimates for broadcast services, given NYNEX's survey evidence of significant interest by cable subscribers in an alternative provider if the price of service is the same, and the wide variety of service offerings that will be available on the common carrier platform.
  Finally, we decline to reject NYNEX's revenue forecasts in this instance based on allegations that NYNEX, in the tariff review process, has forecasted demand for new services that exceeded subsequent actual demand.  NECTA has not identified a specific flaw that may have caused NYNEX's earlier estimates to be inflated that is also present here.  Moreover, as we previously noted, we have examined the assumptions and methodologies underlying NYNEX's estimates and have found that NYNEX provided a reasoned basis for them. Accordingly, we find that the record in this proceeding does not give us a basis for not allowing NYNEX to rely upon forecasts of interactive digital service revenues in supporting its economic justification.


67.  Cost Estimates.  NYNEX submits data identifying various cost categories for its proposed integrated broadband networks.  These cost data are broken down by year and into investment and expense categories.  Investment estimates are further disaggregated into network components, and expense cost estimates disaggregated into the Commission's USOA functional cost categories.  NYNEX also provides a cash flow analysis, using the Commission's prescribed cost of capital for regulated interstate services.


68.  NYNEX anticipates approximately $28 million in dedicated video dialtone investment in Massachusetts and approximately $10 million in Rhode Island.
  NYNEX also forecasts approximately $46 million in dedicated operating expenses in Massachusetts and approximately $17 million in Rhode Island over the fifteen-year study period.
  In addition, NYNEX identifies a portion of the "common" investment and expense associated with video dialtone service.
  It is clear that NYNEX's common network facilities will be used to provide video dialtone, telephony, and other services.  We reject arguments that, as part of the Section 214 process, we should require NYNEX to identify all total common costs and telephony dedicated costs, or that we establish a minimum percentage of common costs that must be recovered by projected video dialtone revenues.  As we noted in the Video Dialtone Reconsideration Order, we will determine in the tariff review process the appropriate allocation of common costs to be recovered in rates for video dialtone service.


69.  We find Cox's concern that all common costs will be recovered from telephone ratepayers misplaced.  Interstate telephone rates are set under our price cap rules and are not based on the changes in the costs allocated to telephony.  Under our price cap regime, unlike rate-of-return regulation, an increase in costs does not result in an increase in rates and revenues.  Instead, any increase in service costs will reduce the LECs' profits from telephone service.  Thus, LECs have an incentive to minimize their cost of providing telephone service.
  In addition, as we noted in our Video Dialtone Reconsideration Order, "neither our decisions in this proceeding nor our actions on the various video dialtone Section 214 applications preempt the state commissions from disallowing from local telephone service rates any video dialtone-related costs that do not meet their own standards for inclusion in rates."


70.  Finally, we find no support for NCTA's argument that NYNEX has underestimated the initial investment that is required before the first subscriber is added.  NYNEX states that its investment in video central office equipment will be driven by the growth in subscribership.
  We also note that NYNEX's investment data indicate that it expects to invest $3.9 million in video hub facilities and transport in Massachusetts to pass less than 32,000 homes during year one, and a total of $9.7 million to pass approximately 217,000 by the end of year three.
  Finally, we are not persuaded by NECTA's assertions that the NID is not needed for a telephony-only network; that it is a relatively complex network interface device used only in new networks because of the joint provision of video and voice services; and that it should therefore be classified as a video dialtone direct cost.  On the contrary, based on NYNEX's description, NYNEX's proposed NID does not appear to be significantly more complex then the NIDs commonly found in telephony-only systems.
  Moreover, the NID appears to be a common or shared device that is needed for both services.


71.  NYNEX's cash flow analysis indicates that it will recover direct investment and operating expenses of its dedicated VDT facilities in the fourth year in Massachusetts and in the sixth year in Rhode Island.
  NYNEX's cash flow analysis for Massachusetts further demonstrates that the net present value of revenues minus dedicated costs exceed $36 million at the end of ten years and  $62 million at the end of fifteen years.  For Rhode Island, NYNEX's cash flow analysis indicates that the net present value of revenues minus dedicated costs  exceed $6 million after ten years and $13 million after fifteen years.  Over a fifteen year period, the net present value of revenues minus dedicated costs exceed $75 million for both service areas.


72.
We find no basis for NECTA's allegations concerning irregularities in NYNEX's cash flow analysis.  We reject its argument that NYNEX's fifteen year study period is too long.
  The fifteen year study period is simply the period of time for which NYNEX presented data in the cash flow analysis of its economic justification.
  Varying the length of a study period does not affect the break even point or the discounted payback period of a cash flow analysis.  Nor does it affect the net present value of a prospective investment at the end of a specified term, such as ten years.  In its application, NYNEX chose a fifteen year study period, which is longer than some other applicants, but this choice does not affect the conclusion that the facilities will recover their dedicated costs in four years in Massachusetts and in six years in Rhode Island.  With respect to MCI's argument that NYNEX's proposed facilities do not generate a positive cash flow within three years, we note, first, that, if one uses dedicated costs, NYNEX's proposed facilities generate a positive cash flow in Year 2, and second, that there is no requirement in Section 214 proceedings that a proposed facility generate a positive cash flow within three years.  Rather, we only require some showing that the expected revenues from the proposed facility will at least cover the added costs within some reasonable period of time.  Accordingly, we find that NYNEX has provided a reasoned basis for its showing that its anticipated revenues from the proposed facilities will significantly exceed the dedicated video dialtone costs within a reasonable period of time.


73.  We need not reach NCTA's argument that the Dover standard is inappropriate, because NYNEX has shown that its projected revenues will recover not only the VDT dedicated costs but also contribute significantly to the common cost of the proposed broadband network.  We also reject NCTA's contention that the Video Dialtone Reconsideration Order changed the standard for Section 214 video dialtone applications.  As we explained in the Ameritech Order, the discussion of information we would require for video dialtone tariffs in the Video Dialtone Reconsideration Order in no way affects the standard we will use in Section 214 proceedings.
  Similarly, in requesting supplementary data from NYNEX, we did not intend to change the standard for evaluating economic justifications under Section 214.


74.  Based on its economic justification, and in particular its cash flow analysis, we find that NYNEX has presented a reasoned basis for its projections.  We further find that NYNEX's projected video dialtone revenues will sufficiently exceed video dialtone dedicated costs, so as to make a significant contribution to the common cost of the proposed broadband network.


3.
Cross-Subsidy Issues

Pleadings

75.  Several petitioners argue that granting NYNEX's applications will result in telephone service rate payers improperly subsidizing video dialtone services.
  Specifically, they contend that the financial data submitted by NYNEX is so cursory that it prevents the Commission from granting its application and ensuring that captive telephone rate payers will not assume the costs of NYNEX's video dialtone service investment.
  NCTA and NECTA maintain that existing cross-subsidization safeguards are inadequate and request that the Commission adopt safeguards specifically designed for video dialtone service offerings prior to authorizing NYNEX's 214 applications.
  NCTA argues, inter alia, that the Commission should establish:  (i) a federal-state joint board to set a jurisdictional allocation for joint plant used in the provision video dialtone and telephony; (ii) a cost allocation methodology for LECs to use in allocating common and overhead costs; (iii) cost accounting rules that separate video and telephony costs into separate video and telephone subaccounts; (iv) procedures that enable the Commission to separate the costs of nonregulated services from both the costs of telephony services and the costs associated with the basic video dialtone platform; (v) a separate access charge category for video dialtone and a separate basket for video dialtone under price cap regulation.
  NCTA also contends that before considering NYNEX's applications we should  establish safeguards that limit the joint marketing of basic telephone service and video dialtone, and adopt new rules to prevent LECs from gathering and marketing information on subscriber television viewing patterns to customer-programmers and others.


76.  Challenging NYNEX's claim that price cap regulation will prevent cross subsidization, MCI argues that nonprofitable video dialtone services will result in higher interstate telephone rates.  MCI contends that the fact that NYNEX's video dialtone service will not provide a positive cash flow for almost ten years, combined with the price-cap sharing/low-end adjustment mechanism, will result in higher telephone rates.
  Cox contends that the requirement, under the Commission's price cap plan, that LECs return to customers half of earnings in excess of 12.25 percent creates an incentive for LECs to shift costs to telephony from other services in order to reduce overall regulated interstate earnings below the 12.25 percent threshold.


77.  MCI also argues that permitting NYNEX to offer video dialtone services may result in an increase in intrastate telephone rates.  In states that have rate-of-return regulation, MCI argues that the higher costs resulting from video dialtone will place upward pressure on intrastate rates.  In states with price cap regulation, the higher costs will result in reduced sharing.


78.  Finally, NCTA argues that requiring NYNEX to recover the long-run incremental costs of video dialtone from video dialtone service offerings will not necessarily prevent NYNEX from improperly subsidizing its video dialtone services at the expense of telephone ratepayers.  According to NCTA, there are two parts to the cross-subsidy test: (1) all services must recover at least their long run incremental costs; and (2) no service can be priced above its stand alone cost.
  NCTA claims that, even if NYNEX demonstrates that its video dialtone service will recover its long run incremental cost, there remains a danger that rates for telephone service with the HFC broadband network will exceed the stand alone costs of a network designed to provide only narrowband services.


Discussion

79.  We note that the concerns expressed by the petitioners regarding the potential for cross-subsidization in NYNEX's video dialtone service offerings were generally raised before the Commission released its Video Dialtone Reconsideration Order.  In the Video Dialtone Reconsideration Order, we addressed these issues at length and affirmed our commitment to implement video dialtone in a manner that does not subject basic telephone rate payers to unreasonable rate increases or allow improper cross-subsidization.
  We find that the petitioners opposing NYNEX's applications do not raise arguments or issues concerning video dialtone cross-subsidization that were not addressed by this Commission in the recent video dialtone reconsideration proceeding.   Nevertheless, we will summarize below the relevant findings we made in the video dialtone reconsideration proceeding.  


80.  In the Video Dialtone Reconsideration Order, the Commission determined that video dialtone service offerings by LECs subject to price cap regulation are subject to existing price cap rules.  The Commission stated that these rules, and not the Part 36/Part 69 cost allocation scheme, are our primary means of protecting telephone customers of price cap LECs from subsidizing video dialtone service and paying unreasonably high rates.
  We stated in the Video Dialtone Reconsideration Order that video dialtone service would be classified as a "new service" under our price cap rules, and tentatively concluded that a separate price cap basket for video dialtone service should be established in a further proceeding.
  Moreover, the Video Dialtone Reconsideration Order, details how the tariff review process will protect telephone ratepayers against LEC video dialtone cross-subsidization.  The order makes clear that, in tariffing a new video dialtone service, LECs are required to include in their revenue requirement submissions a reasonable allocation of common costs and overhead expenses.


81.  In the Video Dialtone Reconsideration Order, we adopted additional mechanisms to prevent cross-subsidization.  For example,  we required LECs offering video dialtone to establish two sets of subsidiary accounting records
 to assist the Commission and the states in ensuring that video dialtone costs are not improperly recovered in telephone service rates.
  In addition, we required LECs to revise their Cost Allocation Manuals (CAMs) for nonregulated services prior to providing nonregulated products or services related to video dialtone directly.
  We stated that this would assist state regulators and other interested parties in tracking video dialtone-related CAM filings and help prevent cross-subsidization.  

82.  The Commission, in the Video Dialtone Reconsideration Order, declined, however, to amend Parts 32, 64, 36, and 69 of its rules before authorizing video dialtone services.
  We found that the Uniform System of Accounts (Part 32) was designed to remain stable in the face of major changes in network technology and service offerings, and we therefore concluded that permanent changes in our accounting system were not required for video dialtone.  Similarly, we declared that the Joint Cost Rules (Part 64) were specifically designed so that a variety of new nonregulated services could be introduced without the need to adopt new cost allocation rules.  With respect to jurisdictional separations rules (Part 36), we found that current jurisdictional separations rules could be used to separate video dialtone investment between the state and federal jurisdictions and that it was premature to institute Federal-State Joint Board proceedings to amend Part 36 during the initial phase of video dialtone deployment.
  Finally, we declined to prescribe a new Part 69 rate element for video dialtone at the present time, but rather required that each LEC wishing to offer video dialtone services file a petition for waiver of our Part 69 rules prior to the establishment of a permanent video dialtone rate structure.


83.  In the Video Dialtone Reconsideration Order, we also affirmed our decision to permit LECs to engage in joint marketing of basic and enhanced video dialtone services, as well as  basic video and nonvideo services.
  We found that joint marketing can increase customer awareness of video dialtone and of enhanced features and functions offered over LEC video dialtone networks.  This, we stated, would benefit both consumers and video programmers, and would increase usage of LEC video dialtone systems.  Moreover, we stated that the record did not support a finding that joint marketing of video and telephony services would give LECs an anticompetitive advantage over other providers of video programming to end users.  


84.  Finally, we affirmed our decision to apply existing customer proprietary network information (CPNI) rules to video dialtone.
  We required, however, that the BOCs and GTE, the carriers to which our CPNI rules currently apply, provide the Commission with additional information about the kinds of CPNI to which they will have access as a result of providing video dialtone service.  We explained that this will enable us to obtain a better record to assess whether existing CPNI rules best balance the various interests that are implicated by the use of CPNI in the video dialtone context.     


85.  Thus, for the reasons set forth in the Video Dialtone Reconsideration Order, we reject the petitioners' contentions that we adopt video dialtone-specific safeguards to prevent cross-subsidization.  We also reject suggestions that we prohibit LEC joint marketing and amend our existing CPNI rules in this Section 214 proceeding.


86.
We are not persuaded to take additional action at this time by MCI's argument that interstate access rates may be higher than they otherwise would be due to construction of the proposed facilities.  MCI alleges that this may occur as a result of the LEC price cap sharing/low-end adjustment mechanism, which reflects earnings on rate base.  Under the LEC price cap plan, LECs have a strong incentive to make profit maximizing and cost minimizing decisions.  To the extent that the sharing/low-end adjustment mechanism creates a risk that ratepayers could pay telephone rates higher than they otherwise would be as a result of video dialtone investment, LEC shareholders bear a significantly greater risk of reduced earnings.  Thus, LECs are very unlikely to undertake this investment unless the prospective investment appears profitable.  In addition, we have sought comment on the proper relationship between video dialtone and the sharing/low-end adjustment mechanism, along with other video dialtone price cap questions in a Further Notice in the LEC price cap performance review proceeding.
  We believe that the issue raised by MCI is best addressed in that context.


87.
We also reject MCI's argument that NYNEX's proposed video dialtone facilities will increase intrastate telephone rates.
  MCI does not raise any new issues or introduce any new facts that we did not consider in the Video Dialtone Reconsideration Order.  In that order we stated that state commissions bear primary responsibility for ensuring that intrastate rates are reasonable, and that, in reviewing proposed local telephone service rates, they have the authority to disallow any video dialtone-related costs that do not meet their own standards for inclusion in rates.
  We also stated, however, that we would take measures to monitor intrastate costs and rates to ensure that local telephone ratepayers are not harmed by the advent of video dialtone, and that we would report our findings so that we and state regulators can determine when and if rule changes or other actions appear necessary.   


88.
Finally, we reject NCTA's suggestion that even if video dialtone revenues recover the incremental costs of video dialtone service, telephone rates may nevertheless rise above the stand-alone costs of a network designed to provide narrowband services.  Initial rates established under our LEC price cap rules were based on the stand-alone costs of the existing narrowband telephone network.  Subsequent changes in rates for these services are based on our price cap rules and are not determined by changes in cost.


Accounting Conditions and the Tariffing Process

89.  We require NYNEX to account for all costs associated with its video dialtone service in accordance with Part 32.  In order to ensure that these costs are not borne by rate payers of regulated services, and consistent with the requirements established in the Video Dialtone Reconsideration Order, we condition this authorization on a requirement that NYNEX segregate all costs incurred in providing video dialtone service into two sets of subsidiary accounting records.
  We require NYNEX to create a set of subsidiary accounting records that identify all revenues, investment, and expenses wholly dedicated to video dialtone, and another set of records that capture any revenues, investment, and expenses that are shared between video dialtone and the provision of other services.  These subsidiary accounting records shall include the direct costs and overheads associated with video dialtone service.  In addition, summaries of the subsidiary accounting records shall be submitted to the Commission on a quarterly basis.  If NYNEX wishes to offer local exchange and exchange access telephone services over this network, it must first submit and obtain approval of an accounting and cost allocation plan that is consistent with our then-existing rules.


90.  We also require NYNEX to account for the cost of non-common carrier and enhanced services or video customer premises equipment (CPE) in accordance with our rules, to the extent NYNEX offers such services.  We conclude that NYNEX's proposed provision of these services and video CPE is consistent with the requirements contained in Section 63.54(d)(2) of our rules.
  We condition this Section 214 authorization by requiring that, to the extent the non-regulated components of the video dialtone service are not already covered by NYNEX's CAM,  NYNEX must revise its manual to show how it intends to allocate costs of such components between regulated and non-regulated activities.
  All CAM revisions must be filed within thirty days after release of this Order, and sixty days before providing non-regulated services related to video dialtone.
  At a minimum, in its submission, we require NYNEX to revise its CAM to include a list of all accounts affected by its provision of nonregulated video dialtone services and a description of each of those services.   All CAM revisions related to the service will be subject to public comment and Commission scrutiny.  We emphasize that our decision here, and the conditions we attach to it, are without prejudice to and in no way constrain any action that we may take in later phases of the video dialtone proceeding or any other applicable rulemaking proceeding.


91.  Our action in this proceeding in no way limits our ability to ensure, in the subsequent tariff review process, that NYNEX's tariffed rates, terms, and conditions for video dialtone service are just and reasonable.  It is clear that consideration of costs in a Section 214 proceeding is distinct from the examination of rates in the tariff review process.
  As the Commission staff stated in a 1986 decision, "[a] detailed inquiry into tariff related matters . . . would vitiate the distinction between tariff and facilities authorization procedures and would require the Commission to engage in duplicative processes."
  Prior to providing service, NYNEX must file tariffs, and cost support information, which will be available for review.


92.  We have determined that video dialtone service is a "new service" under price cap rules,
 which apply to NYNEX.
  In the Part 69/ONA Proceeding, the Commission established pricing standards for new services offered by companies subject to the price cap method of regulation.
  In setting an upper bound for rates for such services, the Commission adopted a "flexible cost-based approach to pricing new services."
  Under this test, the Commission requires LECs introducing new services to submit engineering studies, time and wage studies or other cost accounting studies to identify the direct costs of providing the new service, absent overheads.
  Recognizing that LECs may have an incentive to understate direct costs and overheads in order to set unreasonably low prices for video dialtone service, in the Video Dialtone Reconsideration Order we required a more detailed and complete identification of direct costs, and a stronger justification for allocation of extremely low overheads, than we have generally required in other new services filings.
   It is against these standards that we will judge the reasonableness of the tariffed rates NYNEX proposes for its video dialtone services.   


4.
Public Interest Benefits of the Proposed Video Dialtone Systems

93.
In finding that video dialtone is in the public interest, the Commission concluded that video dialtone service would eliminate unnecessary regulatory barriers to competitive entry into the video marketplace and to investment by telephone companies.
  The elimination of those barriers will help achieve three important goals:  (1) facilitating competition in the provision of video services; (2)  promoting private investment in an advanced telecommunications infrastructure; and (3) fostering the availability to the American public of new and diverse sources of video programming.
  We believe that the projects proposed by NYNEX  will provide these benefits.  


94.  NYNEX's proposals also will produce new investment in an advanced telecommunications infrastructure.  The proposed integrated broadband and narrowband digital networks, capable of providing between 400 and 800 digital video channels, would bring advanced technology to nearly 400,000 homes and businesses in NYNEX's service area.  Video servers, video administration modules, remote access modules, host digital terminals, multi-subscriber optical network units and associated software are among the advanced infrastructure elements under development.  NYNEX's investment in these components could benefit the nation in several important ways.  To the extent the technology and/or equipment is designed, developed, and fabricated in the United States, such investment may stimulate manufacturing of high-technology products, which may increase employment opportunities and create potential export markets.  It may also provide many indirect benefits in other fields, including marketing and training.


95.  The proposals also promise to bring additional competition in the distribution of video services.  Programmers using the video dialtone platform to distribute their programming will compete with one another as well as with the incumbent cable companies.  These new competitors will create new outlets and opportunities for programmers and other users of system capacity.  This will result in many of the same kinds of economic benefits that arise from investments in advanced infrastructure.  This could include employment opportunities in information services, potential export opportunities, and secondary stimulative effects on supporting services and industries.


96.  NYNEX indicates that both Massachusetts and Rhode Island support competition in the provision of local exchange service.  In the Video Dialtone Reconsideration Order, we stated that the extent to which the states in which the service is proposed authorize competition for local exchange services is one of the factors which we may consider in the Section 214 review process.
  According to NYNEX, Massachusetts and Rhode Island have authorized competition for some local exchange services, and are preparing to address in state proceedings various issues involved in bringing competition to the local loop.
  NECTA's argument that there is not yet actual competition in the provision of local exchange services in Massachusetts and Rhode Island is not persuasive.
  We believe that when we consider such issues in reviewing Section 214 applications for video dialtone, it is reasonable for us to review, inter alia, the extent to which the state where service is proposed authorizes competition for local exchange services, as opposed to the existence of current competition.
  We recognize that it will take time for a competitive local exchange marketplace to develop, and we support and encourage the states to take steps or continue their efforts to make the provision of local exchange service competitive.


97.
Finally, the proposals will give consumers in the affected areas additional choices in video programming and interactive digital services, as well as more facilities-based competition.  NYNEX states the system will offer between 400 and 800 channels.  While we, and NYNEX, can anticipate the likely and potential uses of system capacity, there is no way of knowing which of these choices end-users will find most attractive, nor of knowing what new choices will become available in five or ten years.  The systems will offer multiple service providers open access to video dialtone platforms, and consumers access to those providers.  This access is consistent with the nation's fundamental commitment to diversity and competition in the flow of ideas, not only with respect to entertainment but also with respect to education, health, and commerce.


IV.  NCTA MOTION TO DISMISS
A.
Pleadings

98.  On November 21, 1994, NCTA filed a motion to dismiss NYNEX's applications (NCTA Motion).
  NCTA argues that NYNEX's applications fail to comply with the principles of video dialtone as set forth and modified in the Video Dialtone Reconsideration Order.  Specifically, NCTA contends that: (1) NYNEX has failed to revise its applications in light of the Commission's jurisdictional ruling in the Video Dialtone Reconsideration Order; (2) NYNEX's economic justification is not sufficiently detailed to allow determination of the direct or incremental costs of its facilities; and (3) NYNEX has not shown that it will provide access to all would-be programmers on a nondiscriminatory basis.


1.
Jurisdictional Separations

99.  NCTA challenges NYNEX's allocation of all costs to the interstate jurisdiction through the separations process in its application, which, of course, was filed before the Video Dialtone Reconsideration Order.  NCTA argues in its motion to dismiss that NYNEX's applications are now "incorrect" because they do not reflect the evidently intrastate nature of certain service features described in the applications.
  In particular, NCTA cites NYNEX's "Interactive Digital Channels" as having no apparent interstate nexus.


100.  NYNEX responds that partial carriage by radio waves may, in fact, render these services interstate.  Moreover, NYNEX maintains, that the Commission should not dismiss its application based on NCTA's speculations, and instead give NYNEX a reasonable opportunity to investigate these complex matters and amend its application if necessary.


101.  NCTA argues generally that the LECs have failed to show that a jurisdictionally separate statement of costs is unnecessary in a Section 214 video dialtone determination of the public interest.
  According to NCTA, the absence of this would ignore the role of the Section 214 process and the newly established allocation of  jurisdictional responsibilities in the Video Dialtone Reconsideration Order.  In particular, NCTA cites the specific instruction in that Order that LECs monitor and report to the Commission on the impact of video dialtone on separations results and intrastate rates.
  In addition, NCTA contends that jurisdictionally separated projections of relative intrastate and interstate usage should be required to demonstrate that video dialtone will be fairly priced.


2.
Economic Justification

102.  NCTA argues that the Commission's previous standard of requiring only a minimal showing of financial justification for Section 214 authority has been made more exacting for video dialtone applications by the Video Dialtone Reconsideration Order.  NCTA highlights statements from that Order that a video dialtone application must have full and detailed support for projected costs and revenues, with a showing of the underlying assumptions for the economic analysis.
  Moreover, NCTA argues, video dialtone service is provided as part of an integrated system, and some common costs attributable to it may not be apparent unless all costs are carefully isolated.  NCTA again stresses language from the Video Dialtone Reconsideration Order regarding the identification of all direct costs and reasonable allocations of shared costs and overhead to avoid cross-subsidy and discrimination.
  In light of this higher standard, NCTA contends, NYNEX's failure to separate costs between jurisdictions is inadequate, and requires dismissal of the application.


103.  NYNEX denies that costs attributable to video dialtone are insufficiently isolated or identified in its statement of  economic justification.  According to NYNEX, its applications presented more than adequate detail under the Commission's Section 214 standards.  Moreover, NYNEX claims, the Video Dialtone Reconsideration Order provided guidance for the identification of direct costs in subsequent tariff filings, but did not enlarge the requirements for economic justification in Section 214 applications.


104.  NCTA in its reply reiterates its position that the Video Dialtone Reconsideration Order establishes a higher standard for Section 214 cost support than either Century Federal or the Dover Order for video dialtone applications.  NCTA notes that the oppositions filed by the LECs indicate disagreement over the proper standard under Section 214, and it is therefore surprising that they attack NCTA's effort to look to the requirements of the tariff process for instruction.
  Overall, NCTA concludes, none of the applicants, including NYNEX, has satisfied the higher standard.


105.  NCTA also rejects the argument of some LECs that strict cost allocation of video dialtone is unnecessary because price cap regulation with a separate basket for video dialtone will prevent cross-subsidy.
  NCTA claims that the Video Dialtone Reconsideration Order recognizes that LECs under price caps retain a connection between total interstate costs and overall rate levels, and that video dialtone could generate costs which would effect sharing and upward rate adjustments for other services.


3.
Anchor Programmer/Favored Programmer

106.
NCTA argues at length in its motion to dismiss that NYNEX's proposed video dialtone plans do not comply with the fundamental requirement of the Video Dialtone Order, the Video Dialtone Reconsideration Order, and various orders that have already granted Section 214 authorizations for video dialtone that a LEC's video dialtone platform be open to all programmers on a non-discriminatory basis.
  In particular, NCTA claims that the common carrier obligation to serve all comers requires LECs to expand the capacity of their platforms, including analog capacity, to comply with this mandate.  This is essential, NCTA argues, to prevent the LECs from involvement in the program selection process if demand exceeds capacity.
  NCTA cites statements to this effect from five previous Section 214 authorizations, and representations of the Commission in oral argument before the U.S. Court of Appeals for the District of Columbia Circuit in National Cable Television Association v. FCC,
 as well as the ensuing court decision itself.
  NCTA acknowledges that the Video Dialtone Reconsideration Order modified the Video Dialtone Order to clarify that the obligation for such expansion is conditioned on technical feasibility and economical reasonableness.  NCTA stresses, however, that a LEC claiming that it cannot immediately expand the platform must provide a detailed explanation and justification to the Commission.


107.  NCTA contends that NYNEX's channel allocation proposal -- to dedicate 20 analog channels to broadcasters, to be managed and delivered by an Administrator, and to allocate digital capacity to all other programmers -- violates the foregoing principles.  NCTA claims that the proposed plan is a form of anchor programming, which was rejected by the Commission in the Video Dialtone Reconsideration Order.
  Similarly, NCTA argues that relegating non-broadcaster programmers to digital channels, which are more costly to end-users, is discriminatory and conflicts with the Commission's refusal in the Video Dialtone Reconsideration Order to grant preferential treatment to broadcasters.


108.  NYNEX disputes NCTA's suggestion that its analog capacity administrator proposal is equivalent to anchor programming or that the plan discriminates in favor of broadcasters.  NYNEX states that its proposal involves elements of analog channel sharing which the Video Dialtone Reconsideration Order conditionally favored and on which the Commission requested additional comment in the Third Further Notice of Proposed Rulemaking.  Similarly, NYNEX notes that its analog channels are subject to resale on nondiscriminatory terms and conditions.
  Finally, NYNEX asserts that its current capacity allocation plan can be justified by economic or technical limitations, and that, in any event, it should have an opportunity to address these matters and prepare amendments if appropriate.


109.  Liberty Cable argues that if there are any problems with NYNEX's applications, such problems should be corrected by amendment rather than by dismissal of the application.
  USTA contends that the NYNEX applications fully comply with both the Communications Act and the Commission's rules, and that the detailed cost estimates requested by NCTA are neither necessary nor appropriate.
 

B.
Discussion

110.  As discussed in detail above, Section 214 requires the Commission to make a determination that the public convenience and necessity would be served by a carrier's proposed construction.
  We do not agree with NCTA's assertion that we can only base our finding on the interstate aspects of the proposed video dialtone systems in evaluating Section 214 applications.
  Section 214 does not set out specific requirements that the Commission must consider, but rather leaves the Commission "wide discretion" in deciding how to make its public interest determination.
  Likewise, our rules implementing Section 214 refer to the public interest, convenience and necessity of the application, and do not set out specific requirements for the economic information to be provided.
  Rather, the Commission has looked at the specific type of facilities to be constructed in determining the exact nature of the information required.


111.  We believe that it is important to look at the unseparated costs and revenues of the proposed video dialtone systems to determine if the systems are in the public interest.  Just focusing on the interstate portion may not provide the Commission with a complete picture of how the proposed systems will operate, the types of services they will provide, or how the public will be benefitted by the system.  Many of the new and innovative services that can be made available to the public because of video dialtone, such as interactive capabilities, may well be intrastate services.  Yet they may provide important public benefits and we would be remiss to ignore those aspects of the proposal when considering these applications.  We therefore find that we have the authority under the Communications Act and under our rules and regulations to examine unseparated rather than interstate only costs and revenues in making our Section 214 determination.


112.  We emphasize that our approval of NYNEX's Section 214

applications is not intended to preempt state commissions from disallowing from local telephone service rates any video dialtone-related costs that do not meet their own standards for inclusion in rates.
  In Iowa Network Access Division (INAD), the Common Carrier Bureau approved a Section 214 application for

INAD to construct facilities to provide centralized equal access service, even though the applicant justified the construction in part with revenues it anticipated from intrastate service.
  In authorizing the service, the Common Carrier Bureau recognized that the viability of the service depended on intrastate revenues, that the state of Iowa was examining the proposed service, and that state rejection of the service would fundamentally affect the Common Carrier Bureau's decision to approve the facilities.  Accordingly, the Common Carrier Bureau conditioned its grant on state approval of the network without modifications that materially affect the relative amounts of interstate and intrastate usage.  Similarly, we require as a condition of this authorization that NYNEX inform us within 30 days of any state action or requirement that fundamentally changes NYNEX's assumptions regarding its ability to recover the costs of its video dialtone system.


113.  Regarding NCTA's other arguments regarding the financial information required for approval of these applications and allocation of channels, the petition does not present any arguments that were not raised in the previous pleadings on these applications.  We have already discussed NYNEX's proposed channel allocation scheme,
 and the level of review required for these applications under Section 214 and our rules.
  We do not agree with NCTA that the Video Dialtone Reconsideration Order changed the standard for reviewing the Section 214 applications.  The passage which NCTA cites is a background section which describes the existing standard,
 and did not establish a new standard.   NCTA also cites our discussion of the type of information we will require for video dialtone tariffs.
  The consideration of costs in a Section 214 proceeding is different from the examination of costs in the tariff review process.
  Consequently, we do not find our discussion in the Video Dialtone Reconsideration Order of the level of information we will require in the tariff review process in any way changes the standard we will use in Section 214 proceedings.  Therefore, we do not find that NCTA's motion provides any reason to alter our findings.  The motion is therefore denied.


V.  CONCLUSION

114.  We find that the video dialtone systems NYNEX has proposed in its applications will serve the public convenience and necessity.  NYNEX has supplied the information necessary to demonstrate that its proposals are consistent with the goals set forth in the Video Dialtone Order and our rules.  A prima facie case has been made for the reasonable long-term viability of the projects and sufficient safeguards have been imposed to protect against unreasonable discrimination.  The public interest will be served by expeditious implementation of the projects.  Our action here is without prejudice to any subsequent action that might be taken in response to tariffs filed for these projects, or in rulemaking or other proceedings.


VI. ORDERING CLAUSES

115.  Accordingly, IT IS ORDERED, that pursuant to Section 214 of the Communications Act of 1934, as amended, 47 U.S.C. § 214, the applications of New England Telephone and Telegraph Company ("NYNEX") (FCC File Nos. W-P-C-6982 and W-P-C-6983) ARE GRANTED to the extent indicated in this order.  NYNEX is authorized to provide video dialtone service, within the geographic areas described in its applications, subject to the terms of this Order.


116.  IT IS FURTHER ORDERED that the petitions to deny filed by NCTA, NECTA, and Cox Enterprises, Inc. ARE DENIED.


117.  IT IS FURTHER ORDERED, that grant of these applications IS SUBJECT TO the following CONDITIONS:

a) That NYNEX file an amended Section 214 application to obtain Commission approval of the structure of any proposed  channel allocation mechanism, such as its proposal to allocate all of the platform's analog channels to over-the-air broadcasters, as well as any proposal for a channel administrator or manager, before implementing any such mechanisms for any of the video dialtone systems authorized in this order.

b) That NYNEX file all revisions to its Cost Allocation Manual (CAM) within thirty days after release of this Order, and sixty days before providing non-regulated products or services related to video dialtone.  NYNEX must also list all accounts affected by its provision of non-regulated services associated with its video dialtone service, and must describe those services.

c) That NYNEX create two sets of subsidiary accounting records: one to capture the revenues, investments, and expenses wholly dedicated to video dialtone, and the other to capture any revenues, investments and expenses that are shared between video dialtone and the provision of other services.  NYNEX must file summaries of those records for public inspection with the Secretary of the Federal Communications Commission on a quarterly basis. Copies of those records must be also served on the Chief, Accounting and Audits Division, Common Carrier Bureau.  We delegate to the Chief, Common Carrier Bureau, the authority to determine the content and format of these subsidiary accounting records as well as the quarterly reports.  NYNEX is further required to keep subsidiary accounting records to identify by each Part 32 account the amount of all plant that is replaced (that is, no longer used and useful) as a result of the deployment of video dialtone plant.  In the event that investments made pursuant to this authorization are not deemed used and useful or deemed not to have been prudently incurred in the provision of interstate services, the Commission reserves the right to disallow the recovery of any or all such expenditures from interstate ratepayers.

d) That NYNEX provide all video programmers access to the basic platform under the same terms and conditions, and that NYNEX make all reasonable efforts to expand digital capacity in order to meet all reasonably foreseeable increases in demand for such channels.  Furthermore, NYNEX shall report to the Chief of the Common Carrier Bureau, within thirty days of an anticipated digital capacity shortfall or within five days of denying any video programmer access to the platform due to digital capacity limitations, in whole or in part, and on the steps taken to expand the digital capacity of the platform so as to accommodate the increased demand for such channels.  We also require NYNEX to report on the percentage of video dialtone end user subscribers or households obtaining digital set-top converters for use with services provided over the NYNEX video dialtone platform.  The first such report shall be filed six (6) months after the video dialtone system becomes operational, i.e., the date on which service is available to at least one end user subscriber.  Reports are to be filed every six (6) months thereafter for the next three (3) years.

e) That NYNEX make digital capacity available to customer-programmers, and that set-top boxes be available for use by subscribers, when NYNEX begins to offer video dialtone service over these systems.

f) That, given that the NYNEX applications do not seek such authority, NYNEX shall not provide, pending completion of our rulemaking on LEC video programming safeguards, video programming directly to subscribers in its service area, absent prior Commission Section 214 approval.  Thus, NYNEX may not, inter alia, participate in any decisions concerning the selection, packaging, pricing, bundling, or tiering of video programming to end users.  Thereafter, NYNEX shall comply with the requirements adopted in the rulemaking.

g) That NYNEX comply prospectively with any changes in our rules that result from video dialtone or any other applicable rulemaking proceedings.

h) That no programmer may acquire more than 30 percent of the available capacity designated for digital broadcast channels.


118.  IT IS FURTHER ORDERED that the Motion to Dismiss filed by NCTA on November 21, 1994 IS DENIED for the reasons stated herein.


119.  IT IS FURTHER ORDERED, pursuant to Section 214(c) of the Communications Act of 1934, as amended, 47 U.S.C. § 214(c), the grant of NYNEX's applications to provide video dialtone service is subject to the conditions provided herein, and is also subject to any Commission rules or orders that result from any existing or future proceeding or proceedings that address video dialtone cost allocations, jurisdictional separations, pricing and other issues.  Failure of NYNEX to decline the authorization as conditioned herein within thirty-one (31) days from the release date will be considered formal acceptance.
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Supplement to Massachusetts Application, New England Telephone and Telegraph Company, July 29, 1994 (Massachusetts Supplement) 
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New England Cable Television Association, September 9, 1994 (NECTA Petition)

National Cable Television Association, Inc., September 9, 1994 (NCTA Petition)

Petition to Deny Rhode Island Application, Cox Enterprises, Inc., September 9, 1994 (Cox Petition)
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Consolidated Opposition to Petitions to Deny, New England Telephone and Telegraph Company, September 22, 1994 (NYNEX Opposition)
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New England Cable Association, October 4, 1994 (NECTA Reply)

National Cable Television Association, Inc., October 4, 1994 (NCTA Reply)

Cox Enterprises, October 4, 1994 (Cox Reply)
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Motion to Dismiss, National Cable Television Association, Inc., November 21, 1994 (NCTA Motion)

Opposition to Motion to Dismiss, New England Telephone and Telegraph Company, December 1, 1994 (NYNEX Opposition to Motion)

Consolidated Reply, National Cable Television Association, Inc.  (NCTA Reply to Opposition to Motion)

Liberty Cable Company, Inc., December 6, 1994 (Liberty Reply)

Reply to NYNEX Opposition to Motion to Dismiss, United States Telephone Association, December 13, 1994 (USTA Reply)
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Letter to C.R. Carrington, Director, Federal Regulatory Matters, NYNEX from Kathleen M.H. Wallman, Chief, Common Carrier Bureau, December 9, 1994 (Wallman letter)

Ex Parte Letter from C.R. Carrington, Director, Federal Regulatory Matters, NYNEX to William F. Caton, Acting Secretary, Federal Communications Commission, December 14, 1994 

Ex Parte Letter from C.R. Carrington, Director, Federal Regulatory Matters, NYNEX to William F. Caton, Acting Secretary, Federal Communications Commission, December 16, 1994 

Supplemental Data Submission, New England Telephone and Telegraph Company, December 16, 1994 (NYNEX Supplemental Data Submission)

Ex Parte erratum letter regarding NYNEX Supplemental Data Submission from Susanne Guyer, Executive Director, Federal Regulatory Policy Issues, NYNEX to William F. Caton, Acting Secretary, Federal Communications Commission, December 19, 1994

Ex Parte erratum letter regarding NYNEX Supplemental Data Submission from Susanne Guyer, Executive Director, Federal Regulatory Policy Issues, NYNEX to William F. Caton, Acting Secretary, Federal Communications Commission, December 21, 1994

Ex Parte Letter from Susanne Guyer, Executive Director, Federal Regulatory Policy Issues, NYNEX to William F. Caton, Acting Secretary, Federal Communications Commission, December 22, 1994 
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�	47 U.S.C. § 214.


�	On January 1, 1994, the New England Telephone and Telegraph Company began doing business as NYNEX.  NYNEX filed its applications with the Commission on July 8, 1994, and supplemented the applications on July 29, 1994.


�	The Commission adopted video dialtone rules in Telephone Company-Cable Television Cross-Ownership Rules, Sections 63.54-63.58, Second Report and Order, Recommendation to Congress, and Second Further Notice of Proposed Rulemaking, 7 FCC Rcd 5781 (1992) (Video Dialtone Order), aff'd in part and modified in part, 10 FCC Rcd 244 (1994) (Video Dialtone Reconsideration Order), appeal pending sub nom., Mankato Citizens Tel. Co. v. FCC, No. 92-1404 (D.C. Cir. Sept. 9, 1992).


�	Video Dialtone Order at para. 2.


�	Id. at n.3.  Because of the common carrier nature of the service, telephone companies would not be permitted to limit or block customer-programmers' or end-users' access to the basic platform.


�	Video Dialtone Order at para. 2.  The telephone company may offer enhanced and other nonregulated services related to video programming to any video programmer, in areas substantially served by a video dialtone platform, without regard to whether the video programmer purchasing such services has any nexus to that platform.  Video Dialtone Reconsideration Order at para. 88.


�	Video Dialtone Order at paras. 21, 72, 141-142.  Generally, Section 214 requires Commission authorization before a carrier extends a new interstate line of communication.  47 U.S.C. § 214(a).


�	A list of filings in these proceedings is contained in the Appendix.


�	Massachusetts and Rhode Island Applications at 2.


�	Id.


�	Id. at 6.


�	Id., Exhibit A at 4 & Exhibit G (Illustrative Tariff) at y-9.


�	Rhode Island Application at 4.  NYNEX anticipates working with video programmers to determine desirable compression rates for different types of programming.


�	Id.


�	Id. at 7.


�	Id., Exhibit G (Illustrative Tariff) at y-3.  These criteria include, among other things:  (1) that the Administrator certifies that it is authorized to provide and maintain the program content proposed for each serving area for the duration of the contract; (2) that the Administrator must make programming available for resale in a nondiscriminatory manner to other customer-programmers; and (3) that the Administrator pay tariffed rates for the analog channels used to carry over-the-air programming and for any other channels leased.  Id.


�	Id. at 7 n.11.


�	Id. at 6.


�	Id. at 7-8.


�	Id. at 4.


�	Id. at 5.


�	Id. at 13.


�	Id. at 14.


�	Video Dialtone Order at para. 2 & n.3; see Video Dialtone Reconsideration Order at paras. 30-34.


�	Video Dialtone Order at para. 29.


�	Video Dialtone Reconsideration Order at para. 38.


�	Video Dialtone Order at para. 29.


�	Cox Petition at 14; see NECTA Reply at 27, 28-29.


�	NCTA Petition at 5; NCTA Reply at 7; see NECTA Reply at 27, 29 ("NYNEX evidently has no intention of trying to meet the demand for analog channels.").


�	NECTA Petition at 19; NCTA Petition at 5; Cox Petition at 14-16.


�	See NCTA Petition at 6; NECTA Petition at 19.


�	See, e.g., NCTA Petition at 5.


�	NCTA Petition at 6; NECTA Petition at 19; Letter from William B. Baker, Attorney for Discovery Communications, Inc. to William F. Caton, Acting Secretary, FCC (Decmber 23, 1994) (Discovery Letter).  Petitioners argue that in addition to establishing a preferred class of video programmers, NYNEX also proposes preferential channel assignments for the analog channels, which is discriminatory.  NECTA Petition at 23; NCTA Petition at 6.


�	NCTA Reply at 6.


�	Discovery Letter at 2.


�	Cox Petition at 15; NECTA Reply at 30; NCTA Petition at 9.


�	NECTA Petition at 19; see NCTA Reply at 6.


�	NECTA Petition at 21; see infra para. 34.


�	NCTA Reply at 8; see Cox Petition at 15.


�	Cox Reply at 4.


�	NCTA Petition at 10; Cox Petition at 15; NECTA Petition at 22.


�	NCTA Petition at 10.


�	NECTA Petition at 23.


�	Id. at 26. 


�	Id. at 25.


�	Ex Parte Letter from Jeffrey A. Campbell, IDCMA, to William F. Caton, Acting Secretary, FCC (Nov. 18, 1994).


�	Id. at 28-29.


�	NYNEX Opposition at 4.


�	If a third party administrator cannot be found, NYNEX proposes to serve as administrator.  The questions raised by this proposal are discussed in a separate section.  See infra paras. 26-27.


�	Id. at 6.


�	Id. at 10.


�	Id. at 13.


�	Id. at 12-13, 14-18.


�	Id. at 22; Ex Parte Letter from Susanne Guyer, Executive Director, Federal Regulatory Policy Issues, NYNEX to William F. Caton, Acting Secretary, FCC, at 2 n.3 (Dec. 22, 1994).  The Commission distinguishes between: (a) a "first-level [video dialtone] platform [that] consists of basic, regulated video delivery services, which must be provided on a non-discriminatory, common carrier basis[;]" and (3) "[t]he second-level of services [which] consists of enrichments to the basic service, including enhanced and other nonregulated services."  Video Dialtone Reconsideration Order at para. 224.


�	See, e.g., NYNEX Opposition at 19.


�	New Jersey Bell Tel. Co., 9 FCC Rcd 3677 (1994) (Dover Order).


�	See NYNEX Opposition at 19-21.


�	Video Dialtone Order at paras. 2, 29, 30.


�	Video Dialtone Reconsideration Order at para. 38.


�	Dover Order, 9 FCC Rcd at 3685, para. 41; see also Southern New England Telephone Co., 9 FCC Rcd 1019 at para. 13 n.46 (SNET Trial).  In SNET Trial, we also considered a fourth factor, applicable to trials, which is the duration of the offering.


�	See infra paras. 25-28.


�	Massachusetts Application at 7; Rhode Island Application at 7.


�	See, e.g., Rhode Island Application, Exhibit A at 3, 4, Exhibit G at y-9.


�	Id. at 8; see Ex Parte Letter from Susanne Guyer, Executive Director, Federal Regulatory Policy Issues, NYNEX to William F. Caton, Acting Secretary, FCC, Att. at 3 (Dec. 22, 1994).


�	See generally Video Dialtone Reconsideration Order at  para. 38.


�	See Bell Atlantic Section 214 Video Dialtone Applications, File Nos. W-P-C-6966 (June 16, 1994) and W-P-C-6914 (June 16, 1994).


�	Video Dialtone Reconsideration Order at para. 284.


�	Video Dialtone Reconsideration Order at paras. 273-275.


�	In the event NYNEX expects to complete construction before action in the rulemaking, it may seek approval of an alternative analog channel allocation plan for the interim period.


�	Video Dialtone Reconsideration Order at paras. 27-28 & 35.


�	Massachusetts Application at 7; Rhode Island Application at 7.


�	Ex Parte Letter from Susanne Guyer, Executive Director, Federal Regulatory Policy Matters, NYNEX to William F. Caton, Acting Secretary, FCC, Att. at 3 (Dec. 22, 1994) (hereinafter "NYNEX December 22, 1994 Ex Parte Letter").


�	NYNEX has also proposed to limit acquisition of the platform's digital broadcast capacity by any single video programmer to 30 percent.  Massachusetts Application at 7-8; Rhode Island Application at 7-8.


�	NYNEX December 22, 1994 Ex Parte Letter, Attachment at 3.


�	Id.


�	Id.


�	In a number of cases, the courts have found the statutory telephone company-cable television cross-ownership restriction unconstitutional.  Chesapeake & Potomac Tel. Co. v. United States, 830 F. Supp. 909 (E.D. Va. 1993), aff'd, No. 93-2340 (4th Cir. Nov. 21, 1994); U S WEST, Inc. v. United States, 855 F. Supp. 1184 (W.D. Wash. 1994), aff'd, No. 94-35775 (9th Cir. Jan. 3, 1995); BellSouth Corp. v. United States, No. CV 93-B-2661-S (N.D. Ala. Sept. 23, 1994); Ameritech Corp. v. United States, No. 93 C 6642 (N.D. Ill. Oct. 27, 1994); NYNEX Corp. v. United States, No. 93-323-P-C (D. Me. Dec. 8, 1994); GTE South , Inc. v. United States, No. 94-1588-A (E.D. Va. Jan. 13, 1995); United States Tel. Ass'n v. United States, No. 1:94CV01961 (D.D.C. Feb. 14, 1995).


�	Video Dialtone Order at para. 69; Video Dialtone Reconsideration Order at para. 64.


�	The question of whether allocating analog channels for over-the-air broadcasting and public access programming constitutes the provision of video programming by NYNEX is different from the question of whether this is unreasonably discriminatory.  See supra paras. 25-28 for a discussion of the discrimination issue.


�	NYNEX Corp. v. United States, No. 93-323-P-C (D. Me. Dec. 8, 1994).


�	Telephone Company-Cable Television Cross-Ownership Rules, Sections 63.54-63.58, Fourth Further Notice of Proposed Rulemaking, FCC 95-20 (released Jan. 20, 1995).


�	Compare Video Dialtone Order at n.146 with n.150.


�	NYNEX December 22, 1994 Ex Parte Letter at 2.


�	Id. at 1.  NYNEX states that the information on the screen would scroll continuously.


�	Id.  The set-top device would have the ability to send a subscriber-initiated signal upstream into the network, so that the network could establish a connection between the service provider and the subscriber.  NYNEX analogizes this "routing function" to that performed by a LEC routing subscribers to their requested interexchange carrier.


�	Ameritech Operating Cos., Order and Authorization, FCC 94-340 at para. 30 (released Jan. 4, 1995) (Ameritech Order).


�	Video Dialtone Order at para. 1.


�	We note that, on some cable systems, programmers provide programming on a part-time basis, sharing cable channels with one or more programming services.


�	We recognize that the functions now performed by set-top devices may eventually be incorporated into television sets, computers or other kinds of CPE.


�	Video Dialtone Order at para. 58; Video Dialtone Reconsideration Order at para. 230.


�	Ex Parte Letter from Jeffrey A. Campbell, IDCMA, to William F. Caton, Acting Secretary, FCC (Nov. 18, 1994).


�	NECTA Petition at 29.


�	Video Dialtone Order at para. 72; see also Video Dialtone Reconsideration Order at paras. 136-140.


�	47 U.S.C. § 214(a).


�	American Telephone and Telegraph, FCC 86-87 (released March 10, 1986)(AT&T Authorization), citing Statement of Senator Dill, 78 Cong. Rec. 8824 (1934).


�	47 C.F.R. § 63.01(m).


�	Century Federal, Inc. v. FCC, 846 F.2d 1479, 1481 (D.C. Cir. 1988) (Century Federal); see also General Telephone Company of the Southwest v. U.S., 449 F.2d 846, 846 (5th Cir. 1971)(General Telephone Co. of the Southwest).  In FCC v. RCA Communications, Inc., 346 U.S. 86, 96-97 (1953), the Supreme Court stated that the Commission need not "make specific findings of tangible benefit" or find "a demonstration of...immediate benefit to the public."  The court, however,  continued and stated that, "the Commission must at least warrant . . . that competition [resulting from the grant] would serve some beneficial purpose."


�	AT&T Authorization at para. 7. 


�	In Pacific Bell, which involved common carrier construction of broadband transmission facilities for the holder of a non-exclusive cable franchise, the Common Carrier Bureau found that "[t]hese estimates do not appear unreasonable . . . .  Century has not presented evidence warranting a finding that Pacific's request is prima facie unjustified or that a hearing is necessary."  60 RR 2d (P&F) 1175, 1180 (Com. Car. Bur., released July 22, 1986), recon. denied, 2 FCC Rcd 265 (1987), aff'd sub nom. Century Federal.  See Dover Order, 9 FCC Rcd at 3685, para. 41.


�	Wisconsin Bell, Inc., 56 RR 2d (P&F) 1262, 1267 (Com. Car. Bur. 1984) (Wisconsin), app. for review denied, FCC 84-618 (released Dec. 13, 1984), recon. denied, FCC 85-348 (released July 11, 1985).  The Bureau concluded there that the basis of the applicant's revenue estimate was not "so suspect that it requires further investigation," and that the projections "do not appear unreasonable."  Id. at 1267.


�	American Satellite Corp., 65 FCC 2d at 288.


�	See AT&T, 84 FCC 2d 303, 311 (1981).


�	Id. at 312.


�	Establishment of Policies and Procedures for Consideration of Application to Provide Specialized Common Carrier Services in the Domestic Public Point-to-Point Microwave Radio Service and Proposed Amendments to Parts 21, 43, and 61 of the Commission's Rules, First Report and Order, 29 FCC 2d 870, 920 (1971), pets. for recon. denied, 31 FCC 2d 1106 (1971), aff'd, Washington Utils. & Trans. Comm'n v. FCC, 513 F.2d at 1142, 1158 (9th Cir. 1975) (Washington Utilities).


�	Id. at 1161.


�	NECTA Petition at 2; Cox Reply at 6.


�	NECTA Petition at 13; NCTA Petition at 13; Cox Petition at 5.


�	NECTA Petition at 13.


�	Cox Petition at 5-6.


�	NCTA Petition at 13-14.


�	Cox Petition at 6.


�	Id. at 8; see NECTA Reply at 21.


�	Cox Petition at 7.


�	NCTA Petition at 13-14.


�	NECTA Petition at 2.


�	NYNEX Opposition at 23.


�	NYNEX Opposition (De Mauro Declaration at 2-5).


�	Id. at 3-4.


�	Id. at 5.


�	Letter to C. R. Carrington, Director-Federal Regulatory Matters, NYNEX Government Affairs from Kathleen M.H. Wallman, Chief, Common Carrier Bureau, dated December 9, 1994 (hereinafter "Wallman Letter").


�	See Letter to William F. Caton, Acting Secretary, FCC from C.R. Carrington, Director-Federal Regulatory Matters, dated December 16, 1994 (hereinafter "NYNEX Supplemental Data Submission").


�	See, e.g., NCTA Data Comments at 9-10; NECTA Comments in Response to NYNEX Data Submission (hereinafter "NECTA Data Comments") at 2 and Kravtin Declaration at 3-6; MCI Comments in Response to NYNEX Data Submission (hereinafter "MCI Data Comments") at 2-3.


�	NECTA Data Comments at 2.


�	NCTA Data Comments at 7-8.


�	MCI Data Comments at 2; NCTA Data Comments at 9-10.


�	NECTA Data Comments at 2.


�	See, e.g., Cox Comments at 9; Cox Reply at 7; NECTA Comments at 6; NECTA Reply at 15; NCTA Reply at 10.


�	Cox Petition at 9.


�	NECTA Petition at 6, 12 & Kravtin Declaration at 21; NECTA Reply at 15; see Cox Petition at 10.


�	NCTA Reply at 10.


�	Cox Petition at 9.


�	NECTA Petition at 7, Kravtin Declaration at 3-4.


�	NECTA Petition at 7.


�	Id., Kravtin Declaration at 19.


�	NECTA Petition at 10-11; NCTA Reply at 13-14.


�	NECTA Petition at 10-11.


�	Cox Petition at i-ii, 3, 11; NECTA Petition at 5-6.


�	Cox Petition at 11.


�	NECTA Petition at 10.


�	Cox Reply at 8.


�	NYNEX Opposition at 25 & n.75.


�	Id. at 26.


�	NYNEX Opposition at 25.


�	Id. at 32, Taylor Affidavit at 7.


�	Id., Schweikert Declaration at 1-9.


�	NECTA Reply at 5-6.


�	Id. at 8-9.


�	Cox Reply at 7-8.


�	See Wallman Letter.


�	See NYNEX Supplemental Data Submission.


�	See Cox Data Comments; MCI Data Comments; NCTA Data Comments; NECTA Data Comments.


�	Cox Data Comments at 2.


�	MCI Data Comments at 3.


�	NCTA Data Comments at 14-15.


�	Id. at 15-16.


�	NECTA Petition at 14-16.


�	Id. at 18, n.42.


�	Id. at 18; Kravtin Declaration at 12-13, Table A.


�	Policy and Rules Concerning Rates for Dominant Carriers, Report and Order and Second Further Notice of Proposed Rulemaking, 4 FCC Rcd 2873, 3125 (1989).


�	MCI Data Comments at 4.


�	NYNEX Opposition at 26-27.


�	Id. at 27.


�	Id.


�	See NYNEX Supplemental Data Submission, response to Question 1 and Table QEST1V4.XLS.


�	A cash flow analysis adjusts for the timing of investment, expense and revenue by discounting the data by the opportunity cost of capital (discount rate) and restating them in net present value terms.  This adjusts for the fact that cash flows in the present are more valuable than those in future periods because they can be invested at positive interest rates.  Expressing cash flows in net present value terms is especially important where large investments must be made before revenues can be realized.  See generally R. Brealey & S. Myers, Principles of Corporate Finance 12-13, 93-98 (3d ed. 1988); H. Bierman, Jr. & S. Schmidt, The Capital Budgeting Decision: Economic Analysis of Investment Projects (8th ed. 1993) at chapter 2.


�	See generally 47 C.F.R. § 32.


�	See NYNEX Supplemental Data Submission, response to Question 1.


�	Staff calculation based on NYNEX Supplemental Data Submission (Table QEST1V4.XLS).  The percentage of total forecasted revenue from broadcast services was calculated as: the present value of analog broadcast transport, digital broadcast transport and subscriber access charge revenues divided by the present value of total forecasted revenues.  All fifteen years of the study period were used.  The discount rate was 11.25 percent.


�	NYNEX Supplemental Data Submission, response to Question 1.


�	Id.


�	Id.


�	Id.


�	Id.


�	Staff Calculation based on NYNEX Supplemental Data Submission (Table QEST1V4.XLS).  See Ex parte NYNEX erratum (filed Dec. 23, 1994).  Broadcast revenue per subscriber was calculated as: the sum of analog broadcast transport, digital broadcast transport and subscriber access charge revenues divided by the number of broadcast residential subscribers.  The result was divided by twelve to place it on a monthly basis.


�	NYNEX Applications, Exhibit G (Illustrative Tariff) at z-124, z-126.


�	Id. at 4.


�	Id.


�	Staff calculations based on NYNEX Supplemental Data Submission (Table QEST1V4.XLS).  See Ex parte NYNEX erratum (filed Dec. 23, 1994).  Digital interactive revenue per subscriber was calculated as: digital interactive transport revenues divided by the number of interactive subscribers.  Monthly revenue was obtained by dividing by twelve.


�	Video Dialtone Reconsideration Order at para. 3.


�	American Satellite Corp., 65 FCC 2d at 288.  See also AT&T Co., 84 FCC 2d at 311 ("Without experience in the early stages of development we may never see some of the advances that fiber technology promises to bring to telecommunications users.").


�	NYNEX Opposition (DeMauro Declaration at 2-5).


�	Staff calculation based on NYNEX Supplemental Data Submission (Table QEST10V4.XLS).  Total dedicated video dialtone investment is the present value of direct capital expense over the 15-year study period.  The discount rate is 11.25 percent.


�	Staff calculation based on NYNEX Supplemental Data Submission (Table QEST8V4.XLS).  Total dedicated video dialtone operating expense is the present value of direct operating costs over the 15-year study period.  The discount rate is 11.25 percent.


�	NYNEX states that it assigns common costs between video dialtone services and telephony based on the relative number of service connections.  See, e.g., NYNEX Supplemental Data Submission, response to Question 5.


�	See infra para. 86.


�	Video Dialtone Reconsideration Order at para. 191 n.311.


�	Letter to William F. Caton, Acting Secretary, FCC, from C.R. Carrington, Director-Federal Regulatory Matters, NYNEX Government Affairs, dated Sept. 1, 1994.


�	Staff calculation based on NYNEX Supplemental Data Submission (Table QEST5V4.XLS).  Investment in video hub facilities and transport at the end of year 3 is the undiscounted sum of the three years of investment.


�	Massachusetts Application, Exhibit B at 4.


�	Staff calculation based on NYNEX Supplemental Data Submission (Table QEST10V4.XLS).  Net cash flow was determined by subtracting direct capital investment and direct operating costs from revenues.  The cumulative present value of the net cash flow was calculated for each year of the study period using an 11.25 percent discount rate.  The recovery period of direct capital and operating costs was measured as the number of years that elapsed before the cumulative, discounted net cash flow became a positive number.


�	Staff calculation based on NYNEX Supplemental Data Submission, Table QEST10V4.XLS.


�	NECTA Data Comments at 18 & n.42.


�	In comparison, Ameritech, Bell Atlantic, and U S WEST used a ten-year study period, while Pacific Bell used a twenty-year study period.


�	Ameritech Order at para. 68.


�	We note that the findings we make today are not intended to establish minimum standards for an economic justification necessary to approve a Section 214 video dialtone application.  Rather we only find that NYNEX has justified our authorization of these specific proposed facilities.


�	NCTA Petition at 15; Cox Petition at 11-13; NECTA Petition at 5-13; NECTA Reply at 14-15; MCI Data Comments at 5.


�	See supra para. 48-49.


�	NCTA Petition at 15-19; NECTA Petition at 5.


�	NCTA Petition at 15-19.


�	NCTA Petition at 19.


�	MCI Data Comments at 5.


�	Cox Petition at 8.


�	MCI Data Comments at 5.


�	NCTA Data Comments at 9-10.


�	Id. at 10.


�	Video Dialtone Reconsideration Order at paras. 214-223.


�	Id. at para. 166.


�	On February 7, 1995, the Commission initiated this proceeding by adopting a Notice of Proposed Rulemaking proposing a separate video dialtone price cap basket.  See Price Cap Performance Review for Local Exchange Carriers; Treatment of Video Dialtone Services Under Price Cap Regulation, Further Notice of Proposed Rulemaking, FCC 95-49 (released Feb. 15, 1995).


�	Under the price cap "new services" test for video dialtone, LECS are required to identify (1) all direct costs associated with video dialtone, including plant dedicated to video dialtone service; (2) any incremental costs associated with shared plant used to provide video dialtone and other services; and (3) other costs associated with shared plant used to provide video dialtone and other services.  The rates for video dialtone service must also include a reasonable allocation of common costs and overhead expenses.  The evolution of the LEC price cap new services test and its application to video dialtone services is discussed in detail in the Video Dialtone Reconsideration Order at paras. 209-223.


�	Video Dialtone Reconsideration Order at para. 171.


�	We note that the Commission also authorized the Bureau to issue Responsible Accounting Officer (RAO) letters, if necessary, to ensure uniform accounting treatment of video dialtone costs.  Id. n.322.


�	Id. at para. 181.


�	Id. at para. 162.


�	Id. at paras. 186-92.


�	Id. at paras. 195-99.


�	Id. at para. 239.


�	Id.


�	See Price Cap Performance Review for Local Exchange Carriers; Treatment of Video Dialtone Services Under Price Cap Regulation, Further Notice of Proposed Rulemaking, CC Docket 94-1, FCC 95-49 (released February 15, 1995).


�	MCI Data Comments at 5.


�	Video Dialtone Reconsideration Order at para. 191.


�	Id. at para. 173.


�	See, e.g., U S WEST Communications, Inc., 9 FCC Rcd at 190, para. 31.


�	47 C.F.R. § 63.54(d)(2).


�	See 47 C.F.R. § 64.903(b).


�	See Video Dialtone Reconsideration Order at para. 181.


�	All American Cables at para. 5.


�	AT&T Authorization at para. 8.


�	Video Dialtone Reconsideration Order at para. 206.


�	In addition to being under price cap regulation at the federal level, we note that NYNEX is currently subject to price cap regulation in Rhode Island and has petitioned to be regulated under price cap regulation in Massachusetts.  See NYNEX Supplemental Data Submission, response to Question 12.  As we stated in the Video Dialtone Reconsideration Order, such state price cap regulation can "limit the ability of LECs to raise prices to captive rate payers of local telephone services."  See Video Dialtone Reconsideration Order at para. 142.


�	Part 69/ONA Order; Part 69/ONA Reconsideration.


�	Part 69/ONA Order, para. 38; Part 69/ONA Reconsideration, at paras. 2-3, 6.


�	Part 69/ONA Order, at para. 42; Part 69/ONA Order Reconsideration, at para. 12.  The evolution of the LEC price cap new services test and its application to video dialtone services is discussed in detail in the Video Dialtone Reconsideration Order at paras. 209-223.


�	Video Dialtone Reconsideration Order at para. 216.  We provide specific guidance about these requirements in that Order at paras. 217-220.


�	Id. at paras. 3, 16.


�	Video Dialtone Order at para. 9.


�	Video Dialtone Reconsideration Order at para. 142.


�	NYNEX Supplemental Data Submission, Response to Question 13.  According to the National Association of Regulatory Utility Commissioners (NARUC), Massachusetts allows full facilites-based competition in the provision of local exchange service.  NARUC Report on the Status of Competition in Intrastate Telecommunications at 76 (Aug. 1994 update).  NARUC also reports that neither Massachusetts nor Rhode Island prohibit competition for local exchange service.  Id. at 76, 145.


�	NECTA Data Comments at 4.


�	Video Dialtone Reconsideration Order at para. 142.


�	See Video Dialtone Order at para. 1; Video Dialtone Reconsideration Order at para. 3; see also Dover Order at para. 41.


�	NYNEX filed its Opposition to NCTA's Motion To Dismiss on December 1, 1994 (NYNEX Opposition).  On December 6, 1994, NCTA filed a Consolidated Reply (NCTA Reply) to the Oppositions of all the LECs against whom it had filed individual motions to dismiss, including NYNEX.  Liberty Cable Company, Inc. filed reply comments on December 6, 1994 (Liberty Reply).  On December 13, 1994, USTA filed reply comments (USTA Reply).


�	NCTA Motion at 2-3.


�	NCTA Motion at 3-6.


�	Id. at 5-6 (citing Massachusetts Application, Exh. G, at y-5).


�	NYNEX Opposition at 4-5.


�	NCTA Reply at 8-9.


�	Id. (citing Video Dialtone Reconsideration Order at para. 186).


�	Id. at 9.


�	NCTA Motion at 6-7, comparing Century Federal v. FCC, 846 F.2d 1479 (D.C. Cir. 1988) with Video Dialtone Reconsideration Order at para. 125.


�	Id. at 7-9 (citing Video Dialtone Reconsideration Order at paras. 214, 216, 218, 220).


�	Id.


�	NYNEX Opposition at 5.


�	NCTA Reply at 5-6 (citing, inter alia, NYNEX Opposition at 5).


�	Id. at 5.


�	Id. at 7-8 (citing, e.g., Ameritech Opposition at 6-7).


�	Id. (citing Video Dialtone Reconsideration Order at paras. 154, 223).


�	NCTA Motion at 10-17.


�	Id. at 10-11.


�	33 F.3d 66 (D.C. Cir. 1994).


�	NCTA Motion at 11-14.


�	Id. at 15-16 (citing Video Dialtone Reconsideration Order at para. 38).


�	Id. at 15-16 (citing Video Dialtone Reconsideration Order at para. 35).


�	Id. (citing Video Dialtone Reconsideration Order at para. 281).


�	NYNEX Opposition at 6.


�	Id. at 6-7.


�	Liberty Reply at 3.


�	USTA Reply at 2.


�	See 47 U.S.C. § 214(a); see also supra para. 36.


�	We note that NCTA did not cite court or Commission decisions to support its argument.  See NCTA Motion at 4-6.
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