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Case Study: Opportunity New Jersey—A Broadband Failure

New Jersey Ratepayer Advocate, April 1997:

"...low income and residential customers have paid for the fiber-optic lines every month but have not yet benefited." (75a)


Opportunity New Jersey, the first of the “Opportunity” alternate regulation plans, turned out to be nothing more than an opportunity for Verizon (formerly Bell Atlantic) to make more money. Using this as a case study, we would like to demonstrate how the broken regulatory fabric and the massive Bell lobbying efforts, specifically Bell Atlantic, all worked in conjunction to overcharge customers without serious retribution from the state commission, the Advocate's office, or even the state legislature. 


Though we will return to all of these topics in future chapters, what happened in New Jersey pretty much sums up the process of regulation nationwide — a failure of the regulators to control Bell profits or monitor the Bells’ technology deployment promises. 

What Happened to the Info Bahn in New Jersey? 

According to a brief filed by the New Jersey's consumer advocate (Division of the Ratepayer Advocate) with the New Jersey Board of Regulatory Commissioners (BRC), NJ's state utility commission, on March 21, 1997: (76)

"Bell Atlantic-New Jersey (BA-NJ) has over-earned, underspent and inequitably deployed advanced telecommunications technology to business customers, while largely neglecting schools and libraries, low-income and residential ratepayers and consumers in Urban Enterprise Zones as well as urban and rural areas." 

To read the full report see: 
http://www.rpa.state.nj.us/onj.htm

So much for the promise of the Info Bahn. Before delving into the telecom muck and how the Bell has prospered by not fulfilling promises and thus overcharging customers, let's go back to 1991, when New Jersey Bell presented a new plan created by Deloitte & Touche to move New Jersey into the future. 

Background

In March of 1991, the findings of a report written by Deloitte & Touche on behalf of New Jersey Bell were presented to politicians and government regulators, from the Governor on down. Dubbed "Opportunity New Jersey", it stated that New Jersey needed to implement "policies that encourage development of an advanced telecommunication infrastructure." In fact, the study stated that fiber optics was essential for New Jersey's future. (77)

"(fiber optics is) essential for New Jersey to achieve the level of employment and job creation in that state", would "advance the public agenda for excellence in education", and "improve quality of care and cost reduction in the healthcare industry.". 


And this rhetoric was also repeated by the phone company. For example, Alfred C. Koepee, Vice President of New Jersey Bell, said the plan was New Jersey's future, building new networks to create jobs. (78)

"You have a choice as a regulator. You can move into the future, or you can put through a 10-cent reduction in somebody's bill. It makes a lot of sense to build the new technology to create new jobs." 


According to an article by Rick Linsk titled "All the Right Connections, — New Jersey Bell and the Wiring of a Regulatory Bonanza", from The New Jersey Reporter, the entire series of events that led up to the passage of Opportunity New Jersey by the state legislature and endorsed by the state utility commission, was one of the most masterful lobbying jobs in the state's history. According to Rick Linsk: 

"Above all, though, credit goes to a combination of muscle and merit and to one of the savviest, most complete and aggressive lobbying efforts ever to accompany a public issue in New Jersey. For nearly a year, Bell missionaries had swarmed over the state spreading the gospel of fiber-optics to doctors, teachers, labor leaders, the (Governor) Florio Administration and the Legislature. It is now clear, in retrospect, that the hard-sell worked so well, and the connections forged by top-flight influence-peddling ran so deep, that Bell had won long before the first vote was cast. 

"When the dust had settled, the Bell had spent $640,000 on lobbying, a huge sum by New Jersey standards. For comparisons sake, Bell spent $79,079 the year before." (Note: This figure does not include the Deloitte & Touche study.)


Others, such as Nancy Becker of the New Jersey Cable Association, believed that even the Deloitte & Touche study, at a cost of $1.2 million dollars, was nothing more than a lobbying document.  (80)

"It was basically a lobbying document with the imprimatur of the board (Utility board) on it... It was a million-dollar lobbying document. "


According to Linsk, other critics made it clear that the Board of Regulatory Commissioners, (BRC), specifically Edward Salmon, Chairman, was perceived as "too tight" with the Bell company. (81)

"Arthur Cooper, president of a pay-phone company that competes with the Bell: This is my opinion, but if everybody in the room was blindfolded, and without being introduced he (Salmon) read his testimony, they would have thought he was not from the BRC; they would've thought he was from Bell." 


In 1992, the Telecommunications Act of 1992 was passed by the state legislature,  and in April of 1993, the state of New Jersey Board or Regulatory Commissioners officially implemented Opportunity New Jersey. (81A)
Speed Mattered and Deployment was Set. 

In  1993, the plan was not for DSL, which travels over the old, existing copper wiring, but for a new, rewired network and connections to the home and office with fiber-optics. 

On speed, the state commission Order quotes testimony given by Verizon (then New Jersey Bell).  Broadband was 45mps services (or higher) that was capable of “high definition video” in both directions, not the current DSL speed of less than 1mps. (81aa)

"Broadband Digital Service — Switching capabilities matched with transmission capabilities supporting data rates up to 45,000,000 bits per second (45mps) and higher, which enables services, for example, that will allow residential and business customers to receive high definition video and to send and receive interactive (i.e., two way) video signals."

And the deployment schedule, as outlined in the next exhibit, was also part of the Order.  According to the Order (81aaa, page 73), $1.5 billion was to be spent from 1992-1999.  The “BAU” is the deployment schedule without the new plan being in place, while “ONJ” is what would be deployed if the plan went through.  For example, the old plan would have “AIN” services starting in 1992 and 100% would be implemented by 2001. Under ONJ, the work would start in 1992 but be completed in 1998.


More to the point, under the new plan, “Wideband Digital Service” would have a speed of 1.5mps, and there would be 100% deployment by 2000, while the “Broadband Digital Service”, would have speeds of 45mps and they would start in 1996 and be completed by 2010. Without the plan, “broadband” would be delivered by 2030.

Exhibit 14a

New Jersey Bell Advanced Network and Broadband Deployment Schedule, 1993


BAU

ONJ


Advanced Intelligent Network (IAN
1992
2001
1992
1998

Digital switching and signaling systems deployed to provide call routing and database access, which enables “follow me’ type services, for example, that alows customers to program the public switched network to forward their calls automatically to different locations depending on the time of day.





Narrowband Digital Service
1992
Post2001
1992
1998

Switching technologies attached to support data rates up to 144,000 kbps which will enable customers who use any combination of work stations, personal computers or fax machines and telephones.





Wideband Digital Service
1994
Before2030
1994
2000

Switching Capabilities matched with transmission capabilities supporting data rates up to 1,500,000 bits per second, for example, that will allow students to remotely access multimedia information, including video, from home or school





Broadband Digital Service
1996
2030
1996
2010

Broadband Digital Service — Switching capabilities matched with transmission capabilities supporting data rates up to 45,000,000 bits per second (45mps) and higher, which enables services, for example, that will allow residential and business customers to receive high definition video and to send and receive interactive (i.e., two way) video signals."





384 Channels of Video. The Video-Dialtone Commitments

Around the same time that Bell Atlantic, New Jersey was pitching the state, Bell Atlantic also put in requests with the FCC to offer video-dialtone services for Dover Township, New Jersey. Bell Atlantic committed to 384 channel of services. 

“The Commission's grant is conditioned on the requirement that any video dialtone service offered after January 3, 1995, have available 384 channels of capacity and that all video programmer- customers pay the tariffed rates filed with and approved by the FCC.”  (81 B)

And it is clear from Bell Atlantic’s releases that this network was tied directly to Opportunity New Jersey. 

"This video dialtone network is significant to New Jersey because it reaffirms the state's historic leadership in introducing new telecommunications technology that benefits consumers, the economy and quality of life. Under Bell Atlantic-New Jersey's Opportunity New Jersey plan, we will offer interactive video capability to all of our customers during the next several years." (81C)

The FCC materials clearly demonstrates that this was new fiber-based networks, not simply a rehash of the old copper wiring. (81D)

“NJB states that the video signal will travel over fiber optic cable to the curb and over coaxial cable from the curb to the home.”
“Common Carrier” Provisions Were Included to Make Sure the Networks Were Open to Competitors. 

The FCC’s video dialtone decisions clearly laid out that these networks had “common carrier” provisions for use by competitive services. (81 E)

“In the Video Dialtone Order, released in August 1992, the Commission established the video dialtone regulatory framework. The Commission defined video dialtone as the provision of a basic common carrier platform to multiple video programmers on a non-discriminatory basis.  A "basic platform" is a common carriage transmission service that enables customers to gain access to video programming carried on that platform.  If a local telephone company provides such a basic platform, it may also provide enhanced and unregulated services related to the provision of video programming.” 

The Commission also made sure that these networks would not be funded through customers  or discriminate against competitors by the companies controlling the wires. (81F)  

“The Commission granted the application subject to conditions that will help protect against improper cross-subsidization and discrimination by NJB, and help ensure that sufficient video dialtone capacity is available for video programmer-customers.”  

The issue of keeping the networks open to competition was repeated page after page in the state commission’s decision.  “Unbundling” means to make competitive services available by selling necessary components of the network for the use by a competitor. (81 G) page 124

“Staff submits that the unbundling provision must apply to all competitive services and not just a for new filings to make a service competitive….

“The Board “FINDS” that it is essential that this Board encourage optimal use of the public switched networks, and that therefore NJ Bell shall be required to unbundle all noncompetitive service into service arrangements… so that competitors may market such services.”

The Outcome — Opportunity for the Bell

According to the NJ Advocate, the original rate-of-return regulation was replaced by Opportunity New Jersey, an alternate regulation plan based primarily on the promise of "greatly accelerated deployment of advanced technologies...approximately $1.5 billion dollars above current expenditures." (82)

"The ONJ (Opportunity New Jersey) Plan replaced traditional rate-base/rate of return regulation with an incentive ratemaking system in exchange for a commitment from BA-NJ to greatly accelerate deployment of advanced technologies in its communications network to the entire State by the year 2010 at an estimated additional capital expenditure of approximately $1.5 billion above "business as usual" from 1992 through 1999. Through the incentive of alternative regulation under the ONJ Plan, BA-NJ was given the financial flexibility to operate in the new competitive telecommunications market in exchange for commitments to upgrade the network in order to realize "positive benefits" to the New Jersey economy." 


In fact, according to the Advocate, the Bell company only spent $79 million dollars, not the $1.5 billion promised.  (83)

"Although BA-NJ projected that it would expend approximately $1.5 billion in network investment above "business as usual" by the end of 1999...However, the Ratepayer Advocate has calculated that BA-NJ has spent a total of $79 million above "business as usual" over these years."(1992-1995) 


More to the point, the actual dollars spent on construction dropped below normal levels from 1992-1995.  (84)

"BA-NJ can hardly be characterized as having made capital expenditures beyond "business as usual" during the first three years of ONJ. (1992-1995) Indeed, in constant 1987 dollars, the company's capital expenditures have actually decreased. "


And how did Bell Atlantic prosper from the plan? — By 1997, almost one billion dollars of excess profits, and a return on equity almost twice what a regulated monopoly should be making was their reward. (85)

"Since the time of the adoption of the ONJ Plan, BA-NJ has received enormous financial benefits, greatly in excess of the Company's original projections. The gains captured by BA-NJ, which probably would not have been achievable but for the Plan, as set forth immediately below, involve earnings, dividends, return on equity, cost of debt and additional benefits."

During this period: (1992-1995)

•
"BA-NJ paid out an additional $954.8 million in dividends* 
over what was projected in 1992" (1992-1995)

•
"the Company is earning a return on equity in excess of 21%, well above the average New Jersey State utility rate of return (11.25%) and substantially higher than any rate of  return authorized by the Board in recent memory."

•
"net earnings have increased by $85 million, its cost of debt has declined substantially resulting in an annual savings of $22 million in interest expense."

NOTE: *Dividends, in this case, are the monies that New Jersey Bell paid to Bell Atlantic, the holding company. 

Oh-Oh, Another Billion Owed? What About Massive Network Write-offs? 


The Advocate found that Bell Atlantic-NJ dividends were excessive and that the return on equity had doubled, but there was another billion dollars of extra profits that they didn't include. It was accrued from a massive network write-off, based on a change in accounting, a change that was implemented because of Opportunity New Jersey. 


"Depreciation" is a business accounting term that describes how a company writes-off its construction expenses, and we explain this issue elsewhere. Essentially, by accelerating the write-offs, the Bell companies were able to garner billions in basically free cash. This cash was supposed to be used specifically to build the fiber-optic highway, but virtually nothing was ever built.


More to the point of our story, in examining the 1994 Bell Atlantic-New Jersey Annual Report, we find that with the implementation of Opportunity New Jersey, the telephone company changed its accounting principles and took additional write-offs, adding over $1 billion in free money. This accounting's obscure name is "FAS 71", for Financial Accounting Standard 71. (95)

EXHIBIT 15

Bell Atlantic New Jersey, Write Bonanza, 1994

(in the millions)


Increase in Plant and equipment depreciation reserve    
$    946


Other regulatory assets and liability elimination 

$      67


Total







$ 1,013


Source:  New Jersey -Bell Atlantic Annual Report 1994


This billion dollars was applied to income tax and so the company showed the charges, as a savings of $423 million in taxes and a charge of $589.7 million in extra cash. (96)

"In connection with the decision to discontinue regulatory accounting principles under Statement No. 71, the Company recorded a noncash, after-tax extraordinary charge of $589.7 million, which is net of an income tax benefit of $423.2 million." [emphasis added]


And make no doubt about it. These savings were accrued because of Opportunity New Jersey. (97)

"The Company's determination that it was no longer eligible for continued application of the accounting required by Statement No. 71. It was based on the belief that the convergence of competition, technological change (including the Company's technology deployment plans), actual and potential regulatory, legislative and judicial actions, and other factors are creating fully open and competitive markets." [emphasis added]

The Outcome of Dover. 


An article in the New York Times, 12/18/95, quoted Bell Atlantic, which stated that the price to deliver the "Wonderland" applications was about 17 times the original costs. (101)

"Bell Atlantic revealed that it cost $17,000 per household to build and deliver a Full-Service network." 

The project was dropped like a hot potato. By 2001, Telephony magazine wrote: 


“Bell Atlantic, one of the earliest in the overbuilding game, gave up the ghost quickly, shuttering its Toms River, N.J., operation (102)
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